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STATEMENT OF QUESTIONS PRESENTED. 

1. Where the membership of defendant in an alleged 
partnership is at issue in a suit for a debt owing by such 
partnership, does proof that defendant was president of a 
corporate member of such partnership justify a personal 
judgment against defendant? 

2. Is correspondence between a member of an alleged 
partnership and a plaintiff seeking to recover for legal 
services rendered the alleged partnership competent evi 
dence against a defendant who denies the partnership ? 

3. Was the trial court justified in employing as its yard¬ 
stick for measuring the value of plaintiff’s legal services 
five per cent of the price paid for surplus property pur¬ 
chased on sealed bid from the Government, upon the theory 
that plaintiff was the procuring cause of such purchase 
when the evidence established that plaintiff was not the 
procuring cause and that such award had been made prior 
to his employment, and where his services extended over 
a period of four days and consisted in bringing to the atten¬ 
tion of a United States Senator the fact that award of the 
specific property had actually been made prior to his earlier 
letter of general protest to the selling agency of the Govern¬ 
ment, which resulted in the Senator withdrawing such pro¬ 
test? 
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PRELIMINARY STATEMENT. 

Roy St. Lewis was the plaintiff below and is appellee 
herein. He sued Louis Dulien of Seattle, Washington, and 
Fred Friedeberg of Honolulu, T. H., as a partnership doing 
business as D & F Ventures of Honolulu, T. H. for legal 
services rendered that alleged partnership. Defendant 
Dulien was served with summons while on a business trip 
to Washington. Defendant Friedeberg was not served and 
the action proceeded solely against Louis Dulien personally, 
who by answer denied that he was ever a partner of Fred 
Friedeberg either as D & F Ventures or otherwise. Fred 
Friedeberg died after the commencement of the action and 
before the case came td trial. The Court found for the 
plaintiff in the sum of $8,240.00 against the defendant Louis 
Dulien personally and caused judgment to be entered 
accordingly. x 

For convenience appellant Louis Dulien will hereafter 
be referred to as Dulien and appellee Roy St. Lewis will 
be hereafter referred to as St. Lewis. 

STATEMENT OF THE CASE. 

On November 17, 1947, Ruth J. Friedeberg and Dulien 
Steel Products, Inc. entered into a joint venture agreement 
whoise purpose and object was “the purchase in the Terri¬ 
tory of Hawaii of personally property, including... vessels, 
machinery, equipment, surplus material, scrap iron, steel, 
and other metals, and . . . the sale anywhere in the world 
of said purchases.” Ruth J. Friedeberg designated her 
husband, Fred Friedeberg, “as her agent in all matters to 
which this agreement relates ...”. The agreed name of the 
joint venture was D & F Ventures. 1 

On December 22, 1947, Fred Friedeberg was notified by 
War Assets Administration of Honolulu of an award to 
him of certain surplus railroad equipment on his prior 


l Dulien’s Exhibit A, Appendix, Page 157. 
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sealed bid of December 1,1947, of $164,815.00. 2 Fred Friede¬ 
berg at that time resided at the Roval Hawaiian Hotel, 
Honolulu, from which place he conducted the business of 
D & F Ventures. St. Lewis is a practising attorney in the 
District of Columbia. He became acquainted with Fred 
Friedeberg when he visited in Honolulu in the latter part 
of December, 1947. Their relationship was purely social 
and they spent considerable time in each other’s company. 
He knew that Friedeberg was in the surplus equipment and 
scrap business. St. Lewis did not know Louis Dulien, whose 
home is in Seattle, Washington. He testified that he met 
Dulien once during his visit to Honolulu. Dulien testified 
that he never met St. Lewis prior to being served with sum¬ 
mons and complaint in this action, which occurred while he 
was on a business trip to Washington, D. C. in 1949. Dulien 
is president of Dulien Steel Products, Inc. of Seattle, Wash¬ 
ington. 

On January 22, 1948, Fred Friedeberg cabled St. Lewis 
from Honolulu requesting that St. Lewis represent him. 
The purpose of the proposed employment was to expedite 
and assure the delivery to Fred Friedeberg of the personal 
property theretofore awarded him by War Assets Admini¬ 
stration, Honolulu Office, on his sealed bid as aforesaid. 
St. Lewis accepted the employment. 3 On January 26,1948, 
he completed his service. On that day he obtained from 
Senator Wherry, Chairman of the Small Businessmen’s 
Committee of the Senate, a letter directed to John Joss, 
General Counsel, War Assets Administration, in which the 
Senator withdrew a general objection which he had there¬ 
tofore made against the sale of railroad equipment by War 
Assets Administration, Honolulu Office, because he had been 
advised that a specific award had been made prior to - his 
earlier letter. 4 On January 27, 1948, St. Lewis confirmed 
his cable of the preceding day by letter to Fred Friedeberg 

2 Dulien’s Exhibit 1, Appendix, page 149. 

3 St. Lewis’ Exhibits 1 and 3, Appendix, pages 89 and 90. 

4 St. Lewis’ Exhibit 5, Appendix, page 90. 
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informing him that the matter was now satisfactorily and 
fully concluded. He enclosed a copy of Senator Wherry’s 
letter of January 26, 1948, to War Assets Administration. 5 
On February 4, 1948, Fred Friedeberg acknowledged St. 
Lewis’ letter, thanked him for his services and requested 
his bill. A series of cables and letters between St. Lewis 
and Friedeberg followed in which the size of St. Lewis’ bill 
and the delay in payment was discussed. This correspon¬ 
dence continued from February through April 1948° Dur¬ 
ing that period there was no correspondence whatsoever 
between St. Lewis and Dulien or between St. Lewis and 
Dulien Steel Products, Inc. All of the correspondence be¬ 
tween St. Lewis and Friedeberg was objected to and was 
admitted provisionally by the trial court subject to its being 
“connected up”. 7 

Early in May 1948 there was an exchange of letters be¬ 
tween St. Lewis and Dulien culminating in a telegram from 
St. Lewis wherein St. Lewis stated: “Advise Whether You 
Propose to Pay. No Point in Futher Contacting Friede¬ 
berg. ’ ’ 8 Dulien responded on May 20, 1948, by letter, in 
which he said: 9 

“Since you asked me a direct question in your wire as 
to whether I proposed to pay, I can tell you that my 
answer is very definitely that I am certainly not assum¬ 
ing any bills contracted by Mr. Friedeberg or anyone 
else. Suggestion contained in Mr. Friedeberg letter 
was a result of our telephone conversation after I talked 
to yoiu and it was definitely made with the hope of 
settling a bill the value of which has to be determined 
by the facts. 

I certainly do not want to and am not going to enter 
into any controversy with you as no doubt you under¬ 
stand how I came in contact with you on this matter.” 

3 St. Lewis’ Exhibit 7, Appendix, page 113. 

« St Lewis’ Exhibits 8, 9, 10, 11, 12, 13. Appendix, pages 114-119. 

^ Appendix, page 14. 

8 St. Lewis’ Exhibit 18, Appendix, page 126. 

» St. Lewis ’ Exhibit 19, Appendix, page 126. t _ 
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St. Lewis did not thereafter communicate with Dulien or 
Dulien Steel Products, Inc. 

Dulien Steel Products, Inc. of Seattle, Washington is an 
active operating company which had an established credit 
with War Assets Administration. 10 The officers of this 
corporation are Louis Dulien, President, Gilbert E. Rosen- 
wald, Jr., Vice President, Ann Dulien, Secretary Treas¬ 
urer, and Elkan C. Offer, Assistance Secretary. The di¬ 
rectors of the corporation are Louis Dulien, Ann Dulien 
and Morris Robbins. All of Dulien’s correspondence with 
St. Lewis was on the letterhead of the corporation of which 
he is president and was signed by him in his capacity as 
president. He testified on deposition that D & F Ventures 
consisted of Mrs. Ruth Friedeberg and Dulien Steel Pro¬ 
ducts, Inc. of Washington; that as an individual he had no 
connection with D & F Ventures and was not indebted to 
Roy St. Lewis in any amount, or that he as an individual 
had ever had any business transaction with him, or that he 
individually had ever had any interest in the surplus prop¬ 
erty purchased by Fred Friedeberg or D & F Ventures 
from War Assets Administration. 11 

SUMMARY OF ARGUMENT. 

Point I: 

The major issue which St. Lewis had the burden of prov¬ 
ing was that Dulien was a partner in D & F Ventures. A 
partnership is a status. It’s existence and composition de¬ 
pend upon the real intent of the contracting parties and 
the terms of the partnership agreement. The partnership 
agreement is in evidence and clearly defines who its com¬ 
ponents are. Dulien was not one of them. Dulien Steel 
Products, Inc. was. Fred Friedeberg employed St. Lewis 
to represent him in connection with an award made to him 
as D & F Ventures, which was the partnership in question. 
Even if the employment by Friedeberg was not personal 


10 Appendix, pages 37-39. 

11 Appendix, pages 68-71. 
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but in a representative capacity for D & F Ventures, St. 
Lewis is in no better position. This case is unique in that 
personal liability has been imposed upon the president of 
a corporation for debts contracted by a partnership of 
which his company w T as a component. The imposition of 
such personal liability is completely inconsistent with the 
entire system of corporate organization, the very nub of 
which is the avoidance of personal liability for corporate 
obligations. 

Point II: 

St. Lewis attempted to prove that Dulien was a partner 
in D & F Ventures through correspondence and conversa¬ 
tions with Fred Friedeberg, the alleged other partner. The 
trial court recognized the validity of Dulien’s objection to 
all of this evidence by its provisional admission subject to 
its being later connected up. Such connection never oc¬ 
curred and the evidence should have been excluded. 

Point III: 

As an alternative defense, Dulien challenged the value 
of St. Lewis’ service to the alleged partnership. The serv¬ 
ice extended over a period of four days and admittedly 
consisted essentially of inducing a United States Senator 
to change his mind. The trial court allowed St. Lewis five 
percent of the amount of the purchase price paid by Fred 
Friedeberg, d/b/a D & F Ventures, for certain surplus 
property acquired by him from War Assets Administra¬ 
tion at Honolulu on his sealed bid in response to a public 
invitation, on the wholly mistaken assumption that St. 
Lewis was the procuring cause*of such purchase. Whether 
the utilization of five percent of the purchase price of prop¬ 
erty sold by the Government is an appropriate formula for 
determining the reasonable value of legal services is not 
discussed but the wholly erroneous premise on which the 
trial court relied, that is, that St. Lewis was the procuring 
cause of the contract, is vigorously and earnestly chal¬ 
lenged. 
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ARGUMENT. 

Point I: There was No Basis in Law or in Fact for Impos¬ 
ing Personal Liability Upon Dnlien for Obligations 
Owed or Incurred by the Partnership Known as D & F 
Ventures. 

St. Lewis bottomed his claim against Dulien squarely on 
the premise that Dulien was a partner in D & F Ventures. 
This was the major issue as shown by the pleadings and 
the pretrial proceedings. 12 The burden was thus upon him 
to prove that Dulien was a partner of D & F Ventures. 
What the evidence actually proved was that Dulien was the 
president of a corporation which was a partner in D & F 
Ventures. In the final analysis a partnership is a status. 
Whether or not a partnership actually exists and who its 
components are depends essentially upon the real intent 
of the contracting parties and the terms of the partnership 
agreement. This is hornbook law. The partnership agree¬ 
ment is in evidence. It clearly defines who its component 
members are. Louis Dulien is not one of them; Dulien 
Steel Products, Inc. is. 

As wall be presently demonstrated, all of the correspond¬ 
ence between Fred Friedeberg and St. Lewis was clearly 
inadmissible. Assuming arguendo that this evidence was 
admissible, what does it prove? It proves nothing more 
than that Friedeberg as an individual doing business as 
D & F Ventures employed St. Lewis to represent him in an 
award which had been made to him personally upon his 
own bid to War Assets Administration. Even if we pro¬ 
ceed on the premise that Friedeberg, although acting osten¬ 
sibly for himself, was in fact acting for D & F Ventures, St. 
Lewis is in no better position because the inescapable fact 
is that D & F Ventures for which Friedeberg would have 
thus been acting did not include Louis Dulien, the defend¬ 
ant against whom judgment has been rendered in this case. 

This case presents a legal anomaly. Personal liability 


12 Appendix, pages 2-5. 
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has been imposed upon the president of a corporation for 
debts contracted by a partnership of which that corpora¬ 
tion is a partner. This strikes at the very fundament of 
the distinction between a corporation and its officers for 
debts incurred by the corporation. The whole scheme and 
system of corporate organization is the avoidance of per¬ 
sonal liability by the creation of the corporate entity. 
Nothing that Dulien did or said can in any sense be con¬ 
strued as inconsistent with his status as president of his 
company. Even in that role he was not an actor until long 
after the service had been performed (St. Lewis was en¬ 
gaged by Friedeberg on January 22, 1948, and concluded 
his services on January 26, 1948). 13 The exchange of cor¬ 
respondence between Dulien and St. Lewis occurred in 
Hay 1948. 14 

Point II: The Court Erred in Admitting Correspondence 
Between Fred Friedeberg and St. Lewis. 

St. Lewis asserted that Dulien and Friedeberg were part¬ 
ners under the name of D & F Ventures. Dulien denied 
that he was or ever had been a partner of Friedeberg either 
as D & F Ventures or otherwise. St. Lewis sought to prove 
that partnership by introducing a series of letters and tele¬ 
grams between himself and Fred Friedeberg. These are 
in evidence as St. Lewis’ Exhibits 1, 3, 4, 5, 6, 7, 8, 9,10,11, 
12, 13 and 16. 13 Counsel for Dulien objected to their ad¬ 
missibility. The Court recognized the validity of that ob¬ 
jection and admitted them provisionally. 16 The same 

13 St. Lewis’ Exhibits: 1, Appendix, page 89; 6 and 9, Appendix, page 113. 

l< St. Lewis’ Exhibits: 14, Appendix page 119; 15, Appendix, page 121, 

17, Appendix, page 123; 18, Appendix, page 126, 
and 19, Appendix, page 126. 

is Appendix, pages 89-123. 

16 Appendix, page 14: 

“The Qourt. Now state the objection. 

Mr. Geiger. My objection is that this is a telegram or a cablegram, 
dated January 23, 1948, signed by Fred Friedeberg, and it is not admissible 
in evidence to establish a partnership. 

The Court. Objection overruled for the present. If it isn’t connected 
up, it will go out. ’ ’ 
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objection and the same ruling was made to each of these 
exhibits. Objection on the same ground was made to the 
testimony of St. Lewis with regard to conversations he 
had with Friedeberg. Throughout the proceeding the 
Court overruled these objections provisionally subject to 
their being later connected. Finally, after St. Lewis intro¬ 
duced substantially all of his testimony with respect to the 
alleged partnership and was about to offer in evidence 
through John Joss, General Counsel of War Assets Ad¬ 
ministration, St. Lewis’ Exhibit 21, which was the War 
Assets Administration “Invitation to Bid”, the following 
colloquy occurred following objection to this exhibit: 

“Mr. Geiger. My objection, of course, goes to this 
whole line of testimony, that there has been no partner¬ 
ship established here, and that this is of the same piece 
as the rest of the evidence on that subject. 

The Court. It may be received. Of course, if he 
doesn’t show that relationship , apparently there can 
be no recovery.” 17 (Italics supplied) 

From the foregoing it is clear that up to that point St. 
Lewis had failed to establish the admissibility of his cor¬ 
respondence with Friedeberg. St. Lewis’ Exhibits 22 to 28, 
as the Court will observe, added absolutely nothing to sup¬ 
port his basic burden. As a consequence, at the conclusion 
of the case St. Lewis’ position w T as precisely where it was 
in the colloquy between the Court and Counsel for Dulien 
noted above when it occurred. The law applicable to this 
state of the case is clear and requires no detailed citation 
of authority. 18 

“Proof of Partnership. An admission is not com¬ 
petent against persons alleged to be partners of the 
declarant until there has been affirmative evidence of 
the existence of the partnership sufficient to satisfy the 
court that the jury would reasonably be justified in 
finding that the partnership relation actually existed. 


17 Appendix, page 25. 

18 22 Corpus Juris, Section 480 (b). 
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It is, however, within the discretion of the conrt, to 
receive a declaration as against the declarant, subject 
to the condition that it may become competent as 
against his alleged partners if the partnership relation 
is established later in the trial. The statements of the 
declarant himself are not proper evidence as to the 
existence of the partnership, except as against him¬ 
self, although it has been held that the partnership may 
be proved by the successive declarations of each of the 
several partners, and the statement of an alleged part¬ 
ner may be used to corroborate other independent 
proof of the partnership relation.” (Italics supplied) 

The record will he searched in vain for any “independent” 
proof which would justify admission of the challenged evi¬ 
dence. Clearly the trial court should have sustained 
Dulien’s objections to their admissibility and its failure so 
to do constitutes reversible error. 

Point III: The Court Erred in Allowing Plaintiff 5% of the 
Cost of the Award on the Wholly Erroneous Assump¬ 
tion that Plaintiff was the Procuring Cause. 

Under the applicable Federal Rules of Civil Procedure, 
Dulien as an alternative and inconsistent defense challenged 
the value of St. Lewis’ services to the alleged partnership 
if it should he found that Dulien was in fact a member of 
that partnership. With regard to the amount of compen¬ 
sation which the court did allow, it declared : 19 

“Now, I haven’t heard much said about what the 
Court might properly allow as a reasonable compensa¬ 
tion, and that is not always an easy thing for a Court. 
However, after considering the matter and having a 
figure in mind which I thought would reasonably com¬ 
pensate the Plaintiff for his services, I did as I fre¬ 
quently do. I check the figure which I had in mind 
against five per cent of the amount of money involved 
in the transaction, which is $164,800. The Court does 
not think the Plaintiff is entitled to the benefit of the 


Appendix, pages 83, 84. 
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good bargain, but he is entitled to compensation for 
his services in bringing about the purchase which, from 
the evidence, appears to be a valuable transaction for 
the D. & F. Ventures. 

When I had done my figuring, I found that the 
amount of the figure that I had in mind exceed, not 
greatly but somewhat, five per cent of the value of the 
transaction. So I have concluded that I should per¬ 
haps reasonably reduce the amount that I had in mind, 
and I am allowing the Plaintiff five per cent of the 
transaction, which amounts to $8,240.” (Italics sup¬ 
plied) 

Without undertaking to discuss the propriety of allow¬ 
ing as reasonable compensation for attorneys’ fees five per 
cent of the purchase price on a Government contract, the 
attention of the Court is respectfully directed to the fatal 
factual fallacy in the trial court’s conclusion. He pro¬ 
ceeded on the premise that the plaintiff was the procuring 
cause of this award. The evidence conclusively establishes 
that he was not the procuring cause. The award had been 
made long prior to his brief activity in the matter. Refer¬ 
ence to the exhibits establishes that Fred Friedeberg 
tendered a sealed bid on December 1, 1948; that this bid 
was considered and approved by the Regional Board at 
Honolulu on December 12,1947. 20 Friedeberg was formally 
notified by War Assets Administration on December 22, 
1947, that he was the successful bidder and that the prop¬ 
erty had been awarded to him. 21 All this, of course, was 
prior by many weeks to the employment proffered St. Lewis 
on January 22, 1948, by Fred Friedeberg in his cable of 
that date. Thus it is plain and irrefutable that St. Lewis 
was not the procuring cause and that the trial court fell 
into grievous error in undertaking to evaluate his services 
by allowing him five percent of the value of an award which 
the trial court mistakenly assumed he had procured. 


20 Dulien’s Exhibit 2, Appendix, page 150. 

21 Dulien.’s Exhibit 1, Appendix, page 149. 
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All this is not by way of challenge as to the efficient and 
effective service which St. Lewis rendered. He succeeded 
in convincing a United States Senator that circumstances 
justified him in changing his mind. Whether such services 
are properly and lawfully compensihle is not here pressed. 
WLat is urged is that the trial court has obviously justified 
its generosity to St. Lewis in awarding him $8,240.00 for 
that service, which took a. bare four days to accomplish 
with a Sunday intervening, upon a wholly mistaken factual 
assumption. 

CONCLUSION. 

From the whole record it is clear that St. Lewis sued the 
wrong party. Dulien at no time w’as a partner in D & F 
Ventures. If the corporation of which he was president 
was a partner (and it seems clear from the evidence that 
it was), then suit should have been directed against that 
company and not against its president in his personal ca¬ 
pacity. There is nothing in the record to support a per¬ 
sonal judgment against Dulien. 

For all these reasons, the judgment below should be re¬ 
versed and final judgment entered in favor of appellant. 

All of which is respectfully submitted. 

Irwin Geiger, 

Attorney for Appellant. 
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PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

226 Filed Nov 10 1948 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 4608-’48 

Roy St. Lewis, 1266 National Press Building, Washington 

4, D. C., Plaintiff 


v. 

Louis Dulten, 728 Statler Hotel, Washington, D. C., Fred 
Friedeberg, Honolulu, T. H.; Doing Business as D. & F. 
Ventures, Defendants . 

Complaint for Moneys Due and Owing 

Plaintiff is a citizen of the State of Maryland engaged 
in the practice of law in the District of Columbia. The de¬ 
fendant, Louis Dulien, is a citizen of the State of Washing¬ 
ton; the defendant, Fred Freideberg, is a citizen of the 
State of New York residing in Honolulu, T. H. The de¬ 
fendants are doing business in Honolulu, T. H. as a partner¬ 
ship association joint venture under the name of D. & F. 
Ventures. The matter in controversy exceeds, exclusive 
of interest and costs, the sum of three thousand dollars 
($3,000.00). 

1. That on or about the 22d day of January 1948, the 
said defendants employed and authorized this plaintiff to 
obtain and conclude an award to them of certain railroad 
equipment being sold by the War Assets Administration 
as set out in War Assets Administration, Special Offering 
HAO-62-164 (Circular 724). 

2. That said defendants’ bid of one hundred, sixty-four 
thousand, eight hundred and fifteen dollars ($164,815.00) 
was accepted by the War Assets Administration and the 
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defendants obtained the railroad equipment as the result 
of the work and efforts of the plaintiff. 

3. That said defendants after the above-mentioned award 
and acceptance of their bid in the name of D. & F. Ven¬ 
tures received from the War Assets Administration the 
properties and equipment and took possession of the 
same. 

227 4. The plaintiff has duly performed all the condi¬ 
tions of employment on his part, in obtaining the 

acceptance of the defendants’ bid to said above equipment. 

5. The plaintiff further alleges that for his services there 
is due and owing the sum of twenty-five thousand dollars 
($25,000.00) as the value of said services as rendered in 
obtaining said award as aforesaid and that said charge is 
reasonable. The same has not been paid, or any part there¬ 
of, and the defendants refuse and have refused to so pay 
said plaintiff. 

Wherefore, plaintiff prays judgment against Louis 
Dulien and Fred Freideberg for $25,000.00 and interest 
thereon at the rate of six per cent from January 27, 1948 
until paid, and for costs and other proper relief. 

Roy St. Lewis, 

Attorney per se, 

1266 National Press Bulding, 
Washington 4, D. C. 

• ••• • • • * • • 

228 Filed Apr 27 1949 

Answer 

Comes now the defendant Louis Dulien by his attorney, 
Irwin Geiger, and for this his separate and sole answer to 
plaintiff’s complaint states as follows: 

1. He admits that plaintiff is a citizen of the State of 
Maryland; denies that he is a citizen of the State of Cali¬ 
fornia but avers that he is and at all times referred to here¬ 
in has been a citizen of the State of Washington having his 
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residence in the City of Seattle in said state; denies that 
he is or ever has been a partner of the named defendant 
Fred Friedeberg doing business in Honolulu, T. H., under 
the name of D. & F. Ventures or otherwise; admits the 
matter in controversy exceeds the sum of $3,000.00 as aver¬ 
red; denied that he employed the plaintiff as averred or 
otherwise. With respect to the allegations pertaining to 
the employment of the plaintiff by said alleged partnership, 
defendant neither admits nor denies the allegations of said 
complaint hut stands upon his denial of participation in 
said alleged partnership or otherwise as heretofore stated. 

2. In the alternative, if it be found that defendant was in 
fact a partner of said Fred Friedeberg doing business in 
Honolulu, T. H. as a partnership in the name of D. & F. 
Ventures, which as hereinbefore stated defendant specifi¬ 
cally denies, then defendant further denies that the 

229 reasonable value of plaintiff’s services, if in fact they 
were performed, were worth the sum of $25,000.00 
as averred and demands strict proof of their reasonable 
value. 

3. Defendant in any event denies the venue of this cause 
lies in this jurisdiction. 

4. Except for such allegations as are specifically admitted 
herein, defendant denies each and all of the averments in 
the plaintiff’s complaint contained. 

Wherefore, having answered fully, defendant prays that 
plaintiff’s petition may dismissed and for his costs herein. 

Irwin Geiger, 

Attorney for Louis Didien, 
Defendant, 

231 Tower Bldg., 
Washington, D. C. 

• ••••••••• 


5 


230 Filed Nov 30 1950 

Pretrial Proceedings 

Statement of Nature of Case: 

Action for money alleged to be due and owing. 

Plaintiff says: that he was employed by defendants to 
obtain for them an award of certain railroad equipment 
being sold by the War Assets Administration; that he ob¬ 
tained the award for the amount of $164,815.00 and that 
his services are reasonably worth the sum of $25,000.00 but 
that defendants have refused to pay. Plaintiff seeks judg¬ 
ment in that amount plus interest. 

Defendant # 2 has not been served with process. 
Defendant # 1 denies that he is or ever has been a part¬ 
ner of or in business with the other defendant, denies that 
he employed plaintiff but says in the event he is held to have 
employed plaintiff that the services alleged to have been 
rendered are not reasonbly worth the sum claimed. 

Stipulations : 

It is stipulated that the documents identified by the sig¬ 
nature of the Pretrial Judge may be admitted without for¬ 
mal proof subject to appropriate objections. 

Roy St. Lewis 
Attorney for Plaintiff 
Irwin Geiger 

Attorney for Defendant 
Burnita Sheeten Matthews 
Pretrial Judge 

Date November 30, 1950. 

«••••••••• 

231 Filed May 29 1951 

Findings of Fact and Conclusions of Law 

This action having been tried by the Court without a 
jury, the Court hereby makes the following findings of 
fact and conclusions of law. 
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Findings of Fact 

(1) That the plaintiff and defendant, Louis Dulien, are 
properly in this Court. 

(2) The Court finds, under the sworn testimony given, 
together with Exhibits, that the War Assets Administration 
made the award to D. & F. Ventures. 

(3) The Court further finds that the D. & F. Ventures 
was composed of Fred Freideberg and Louis Dulien. 

(4) The Court further finds that the plaintiff was em¬ 
ployed by Fred Freideberg for D. & F. Ventures, in pur¬ 
suance of the cablegram received by the plaintiff under 

date of January 23rd, 1948. 

232 (5) The Court further finds that the plaintiff per¬ 

formed vaulable services in an efficient and expedi¬ 
tious manner. 

(6) The Court further finds that the Railroad Equipment 
was paid for in the name of D. & F. Ventures and awarded 
in the name of D. & F. Ventures, was accepted by D. & F. 
Ventures as shown by the files of the War Assets Admin¬ 
istration. 

(7) The Court further finds that the plaintiff has acquit¬ 
ted his end of the employment to the benefit of D. & F. 
Ventures and through the efforts of said plaintiff, the sale 
and completion of the award was made. 

(8) The Court further finds that there was a preponder¬ 
ance of evidence supporting the plaintiff’s cause of action 
against Louis Dulien, defendant herein. 

(9) The Court further finds that at no time did the 
defendants Fred Freideberg or Louis Dulien advise the 
plaintiff that he was employed by Dulien Steel Products, 
Inc. of Washington and Mrs. Ruth Freideberg. 

(10) The Court further finds that the records of War 
Assets Administration as introduced in evidence fail to 
show any negotiations with Dulien Steel Products, Inc. 
of Washington or Mrs. Ruth Freideberg with the War 
Assets Administration in connection with the sale of prop¬ 
erty under consideration. 
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(11) The Court further finds from the testimony of 
the plaintiff and exhibits admitted in evidence; the defend¬ 
ants dealt with the plaintiff as individuals doing business 
as D. & F. Ventures. 

(12) Court further finds that the first notice plaintiff 
had of any attempt to shift the responsibilities of Fred 
Freideberg and Louis Dulien doing business as D. & F. 
Ventures was the deposition of the defendant, Louis Dulien, 
December 1950, almost three years later than when services 

were performed by plaintiff. 

233 (13) Court further finds the testimony of the defend¬ 
ant, Louis Dulien, to be untrue, wherein he states, 

“Dulien Steel Products, Inc. of Washington, was a partner 
in D. & F. Ventures”. The sworn statement of the Secre¬ 
tary of State of Washington, under seal of the State, 
certifies the name Dulien Steel Products, Inc. of Wash¬ 
ington, was not in existence until March 1951. 

(14) The Court further finds there is an individual lia¬ 
bility on the part of a defendant, Louis Dulien, as a person 
liable an a joint adventure. The plaintiff, a third person 
to the joint enterprise, had a right to rely on the conversa¬ 
tions, cablegrams and letters of defendants, Fred Freide¬ 
berg and Louis Dulien and that the employment of the 
plaintiff was within the scope of the joint enterprise. 

(15) The Court further finds that the plaintiff, in dealing 
with Fred Freideberg and Louis Dulien, had a right to 
rely on their statements as to whom he was dealing with 
and he acted in good faith without knowledge of any limi¬ 
tations as to who had authority to act for D. & F. Ventures 
or if there were some undisclosed associates of D. & F. 
Ventures. 

(16) The Court finds that the plaintiff, having performed 
the legal services as called for and as performed, is en¬ 
titled to reasonable compensation for attorney's fees in 

the matter, in the sum of $8,240.00. 

234 (17) Court further finds the defendant, Louis 
Dulien has failed in his attempt to prove D. & F. 
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Ventures was composed of Dulien Steel Products, Inc. of 
Washington and Mrs. Ruth Freideberg. 

(18) Court further finds that although the evidence with 
respect to ownership and membership of D. & F. Ventures 
is conflicting and supports different inferences, the Court 
holds the plaintiff has sustained the burden of proof that 
said joint adventure was composed of Fred Freideberg and 
Louis Dulien, defendants herein named, and as such are 
liable. 

Conclusions of Law 

Plaintiff is entitled to recover from the defendant, Louis 
Dulien, the sum of $8,240.00, as reasonable compensation 
heretofor found, together with costs in this action. 

Dated this 28th day of May, 1951. 

F. Dickinson Letts, 
Judge. 

#••#•••••• 

235 Filed May 29 1951 

Judgment 

This action came on to be heard before the Court without 
a jury and from the evidence adduced by the parties having 
been heard, and the Court having heard argument by the 
parties and having made findings of fact and conclusions 
of law, it is by the Court this 28th day of May, 1951, 

Adjudged as Follow: 

(1) That the plaintiff, Roy St. Lewis, recover of and 
from the defendant, Louis Dulien, the sum of $8,240.00 
with costs, together with interest at the rate of six (6%) 
percent per annum and that the plaintiff have execution 
therefore. 

F. Dickinson Letts, 
Judge. 

• ••••••••• 
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330 Filed Jul 20 1951 

Notice of Appeal to the United States Court of Appeals 
for the District of Columbia Circuit 

Notice is hereby given that Louis Dulien, one of the de¬ 
fendants above named, hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
final judgment dated May 29, 1951, and order overruling 
Motion for New Trial entered in this action on June 26, 
1951. 

Irwin Geiger, 

Attorney for Louis Dulien, 
Appellant, 

Tower Bldg., 

Washington, D. C. 

n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

11 Evidence on Behalf of Plaintiff. 

Thereupon Roy St. Lewis, the plaintiff, assumed the stand 
in his own behalf and, having been first duly sworn, testi¬ 
fied as follows: 

Direct Testimony 

By Mr. St. Lewis: 

My name is Eoy St. Lewis. I am an attorney at law 
practicing in Oklahoma and the District of Columbia. I 
have been practicing law for 35 years. I first started prac¬ 
ticing law in Indian Territory and have practiced continu¬ 
ously since 1915 with the exception of two years in the 
Army, 1917-1919. 

12 Upon my return from France I became the As¬ 
sistant Attorney for Oklahoma for the Chicago-Rock 

Island-Pacific Railroad. 

Later on I was Assistant United States Attorney for 
Oklahoma, located at Oklahoma City, Oklahoma. Some two 
or three years later I was appointed Untied States Attor¬ 
ney for Oklahoma and served in that capacity until 1931. 
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At that time I was appointed Assistant Attorney General 
of the United States in residence in Washington, D. C. 

In 1934 I entered into private practice and have been 
engaged in the practice of law ever since. 

In December of 1947 I had occasion to go to Honolulu. I 
was stopping at the Eoyal Hawaiian Hotel, and in the 
course of my stay there of approximately three weeks, I 
met a man named Fred Friedeberg, one of the co-defend¬ 
ants set out in this complaint. We saw a great deal of each 
other. He was engaged in the iron and steel scrap business, 
and that was the occasion of my being there in that I had 
had considerable dealings with people engaged in that busi¬ 
ness. 

I had met many men engaged in that business. Mr. 
Shapiro in Baltimore; Mr. Cleff; Luria Brothers; Ben 
Bender, Shreveport, and ever so many more who were en¬ 
gaged in the same business as the co-defendant, Louis 
Dulien and Fred Friedeberg. 

I had met Louis Dulien on one occasion as I recall, but 
had no business dealings with him. Louis Dulien had occa¬ 
sion to be in Washington a great deal and had bought 
13 considerable property and had considerable dealings 
with the War Assets Administration. 

I was principally interested in materials in Europe rather 
than in the Pacific. I had an associate named Mr. Mar¬ 
shall that in my behalf made about five trips to Europe in 
this same particular business. 

In the course of my connections with the people in this 
business, one Ben Bender of Shreveport, Louisiana, I was 
the attorney that assisted in obtaining the award of a 
150,000-ton transactions in Germany, which was prior to 
the particular date under discussion. 

I state this, your Honor, to show that I do know the peo¬ 
ple in this industry, that I have had considerable dealings 
with people in this industry, and in addition to the names 
in it that I have given above, I had considerable dealings 
with Mr. Joe Karasik back there, who represented the Gov- 
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ennnent off and on at different times, who has been in the 
business for some forty years himself. 

As I said, I state this to show you that it isn’t a matter 
of first impression with me. In Honolulu, along about De¬ 
cember 24, and incidentally, I was with Mr. Fred Friede- 
berg Christmas as well as New-Year’s, our families were 
together all times. His familiarity with this business, the 
same as mine, of course, caused some discussions. 

Along about December 24, 1947, Friedeberg advised 
me— 

14 Mr. Geiger. I object. 

The Court. State the objection. 

Mr. Geiger. The grounds of my objection are twofold. 
In the first place, counsel is here undertaking to prove a 
partnership of the defendant before this Court, Louis 
Dulien, and a co-defendant un-served and not participating 
in this litigation, Fred Friedeberg. 

I submit as a first ground for my objection that he can¬ 
not prove the very thing that he must ultimately prove, a 
partnership by the declarations or discussions or admis¬ 
sions of the other alleged partner. That is the first ground 
of my objection. 

And the second ground turns upon the situation arising 
from the death of Friedeberg. Obviously- 

The Court. Well, that statute relates to personal trans¬ 
actions, does it not? 

Mr. Geiger. Sir? 

The Court. The statute that you now have in mind re¬ 
lates to personal transactions with the person since de¬ 
ceased? 

Mr. Geiger. Yes, your Honor, and that is what this would 
be tantamount to in the contention that he is approaching 
it. He claims a partnership existed, and he is undertaking 
to prove his partnership. 

The Court. Yes. But a partnership transaction 

15 wouldn’t be a personal transaction. 

Mr. Geiger. Well, the partnership transaction is 
the very thing that he is trying to prove, and obviously he 
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can’t prove it through declarations with a decedent, but I 
think that quite aside from the second ground, the first 
ground of my objection is ample for the purpose of it. 

The Court. Yes. Of course, I think it must be recog¬ 
nized that a partnership cannot be proved by the declara¬ 
tions of the alleged partner standing alone. However, the 
Court will take the evidence and see what that is and what 
other factors are shown to establish the relationship of the 
partnership. 

You may proceed. 

Mr. Geiger. That is, the Court is, in effect, reserving 
ruling on the objection. 

The Court. The objection would become unimportant un¬ 
less Mr. St Lewis proves the partnership. Because upon 
the merits of the case, he would have failed unless he proves 
the partnership, as I see it from the statements. 

The Witness. May I proceed, your Honor. 

The Court. Yes. 

The Witness. Mr. Freideberg stated that they had cre¬ 
ated a D. F. Ventures. Whether or not it would turn out 
to be a partnership would be a matter, as I take it, for the 
Court to rule upon in the end. 

16 Mr. Geiger. If the Court please, I don’t want to 
embarrass counsel here, because he is playing a dual 
role and I don’t want to add to his burden, but I suggest 
that the Court admonish him that he is presently cast in the 
role of a witness, and that any comment on his own testi¬ 
mony is hardly in order. 

The Court. That is true. 

The last statement may go out. 

Mr. St. Lewis. Yes. 

The Court. We will deal with facts now and the argu¬ 
ment later. 

The Witness. Counsel is corrected. 

That D. & F. Ventures was created and it was for Dulien 
and Friedeberg, the D. was for Dulien and the F. was for 
Friedeberg. And they had gotten this award and it was a 
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gigantic award, of certain railroad equipment, but they 
were having trouble and he may see fit to contact me when I 
get back to Washington; that they were doing business as 
D. & F. Ventures; that is, Dulien and Friedeberg, D. & F. 
Ventures. 

The matter was not discussed any further. I knew who 
Louis Dulien was. Louis Dulien wms a big operator in Cali¬ 
fornia, State of Washington, State of Illinois; he has 
numerous corporations to my knowledge, that I will prove 
at the right time here, operating as Dulien Steel Products 
Company of California, Dulien Steel Products, Inc., of 
Washington- 

17 Mr. Geiger. I am going to object, if the Court 
please. If counsel persists in bringing in extraneous 
matter, I certainly don’t want to harass him—I assure the 
Court that and I assure him—but if we can’t arrive at a 
separation of roles relevant testimony and discussion and 
argument, then I am going to ask that the Court direct the 
witness to submit his testimony in question and answer 
form. 

The Witness. I am just testifying to what I know about 
Dulien, your Honor. 

Mr. Geiger. I don’t think that is proper. 

The Court. Well, it can do no harm. 

The Witness. So, under date of January 23, 1948, I re¬ 
ceived what has been agreed upon in the pretrial, the cable¬ 
gram that I now hold in my hand and wish to have marked 
Plaintiff’s Exhibit 1. 

The Court. It will be so marked. 

(Cablegram referred to marked Plaintiff’s Exhibit Num¬ 
ber 1 for identification.) 

The Court. And it is offered? 

The Witness. I now offer it. 

Mr. Geiger. To which I object, if the Court please. 

The Court. Upon what ground. 

Mr. Geiger. Upon the ground that—may I see it please. 
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The Witness. It is the same one yon had in the pretrial. 

Mr. Geiger. It was stipulated that this might be 
18 offered without formal proof of its authenticity, but 
subject to all proper objections with regard to the 
exact—the exact language of the stipulation is “It is stipu¬ 
lated that the document identified by the signature of the 
pretrial judge may be admitted by formal proof subject to 
appropriate objections.” 

The Court. Now state the objection. 

Mr. Geiger. My objection is that this is a telegram or 
a cablegram, dated January 23, 1948, signed by Fred 
Friedeberg, and it is not admissible in evidence to estab¬ 
lish a partnership. 

The Court. Objection overruled for the present. If it 
isn’t connected up, it will go out. 

(Plaintiff’s Exhibit Number 1 for identification received 
in evidence.) 

• ••••••••• 

21 In response to that cablegram, your Honor, I ob¬ 
tained Circular 724 from the War Assets Adminis¬ 
tration Office here in Washington, which sets out the list of 
the locomotives and rails that I will not take time to read, 
your Honor, unless your Honor wants me to and counsel 
insists upon it. 

And now, to start with, your Honor, this was exhibited to 
Mr. Geiger at pretrial and was marked by Judge Matthews. 

I now offer in evidence this Circular and ask to have it 
marked Plaintiff’s Exhibit 2. 

(Circular referred to marked Plaintiff’s Exhibit Number 
2 for identification.) 

Mr. Geiger. No objection. 

The Court. Plaintiff’s 2 will be received. 

(Plaintiff’s Exhibit Number 2 for identification received 
in evidence.) 
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The Witness. Your Honor doesn’t require me to read it? 
The Court. No. 

The Witness. In furtherance of that cablegram, I cabled 
Fred Friedeberg as follows: 

“Recable”- 

Mr. Geiger. Same objection, if the Court please, 

22 for the record. 

The Court. Yes. Same ruling. 

The Witness. “Recable. Have appointment proper 
parties today. Will advise.” 

Signed Roy St. Lewis. 

That is addressed to Fred Friedegerg, Royal Hawaiian 
Hotel, Honolulu. 

I ask to have it marked Plaintiff’s Exhibit 3, and offer 
the same in evidence. 

Mr. Geiger. Subject to the same objection, if the Court 
please. 

The Court. Same objection. Same ruling. 

(Telegram referred to marked Plaintiff’s Exhibit Num¬ 
ber 3 and received in evidence.) 

The Witness. That day I had a long distance telephone 
call from a Louis Dulien asking me what had been done. I 
told him over the telephone that I had not concluded the 
matter yet and I wouldn’t know until the following Mon¬ 
day, and that I was advising Friedeberg. 

On Sunday, January 25, I cabled Friedeberg. Fred 
Friedeberg. 

«••••••••• 

23 I asked to have that marked Plaintiff’s Exhibit 4. 

(Telegram referred to marked Plaintiff’s Exhibit Num¬ 
ber 4 for identification.) 

The Court. It may be received. 

Mr. Geiger. Subject to the same objection. 

The Court. Same objection and same ruling. 
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(Plaintiff’s Exhibit Number 4 for identification received 
in evidence.) 

The Witness. On Monday, which was January 26, your 
Honor, I did bave the conference with Senator Wberry and 
a lawyer named Ray Dickey who was counsel for tbe Senate 
Small Business Committee. Tbe cablegram was displayed 
again showing that tbe bidder would be subjected to losses, 
in that be bad disposed of some of tbe properties. 

The end of tbe discussion was that Senator Wberry, with 
bis Counsel, dictated a letter to Mr. John Joss, legal coun¬ 
sel, War Assets Administration, wbicb reads as follows: 
#••••••*•• 

25 I ask to bave it marked Plaintiff’s Exhibit Num¬ 
ber 5 and offer tbe same in evidence. 

Tbe Court. Plaintiff’s 5 is received under tbe same 
ruling. 

(Letter referred to marked Plaintiff’s Exhibit Number 5 
and received in evidence.) 

26 Tbe Witness. That night, I cabled Fred Friede- 
berg at Honolulu as follows: 


That was tbe cable that went out that day. That is just 
in my own bandwriting and I don’t think it—well, I will 
ask to bave it marked as an exhibit, Plaintiff’s Exhibit 6. 

And I offer that in evidence, your Honor. 

(Memorandum referred to marked Plaintiff’s Exhibit 
Number 6 for identification.) 

Mr. Geiger. No objection to tbe fact that it is secondary, 
but objection on tbe basis as before. 

Tbe Court. Tbe objection is beard and tbe ruling will 
be tbe same. 

(Plaintiff’s Exhibit Number 6 for identification received 
in evidence.) 
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The Witness. The next day being January 27, I wrote 
the following letter, Air Mail Special. 

“Mr. Fred Friedeberg, Royal Hawaiian Hotel, Hono¬ 
lulu, T. H. 

• ••••••••• 

28 I ask to have that marked Plaintiff’s Exhibit 7 and 
now offer the same in evidence. 

(Letter referred to marked Plaintiff’s Exhibit Number 7 
for identification.) 

Mr. Geiger. Same objection, if the Court please. Let the 
record also show, just for the sake of showing it, that objec¬ 
tion is made to the witness having read contents of these 
exhibits before they were introduced and a motion which 
the Court will undoubtedly either reserve or deny, at this 
time is that that testimony be stricken. 

The Court. The objection will be overruled upon the pre¬ 
mise stated by the Court earlier. 

(Plaintiff’s Exhibit Number 7 for identification received 
in evidence.) 

The Witness. I ask to have this letter marked Plain¬ 
tiff’s 8. 

(Letter referred to marked Plaintiff’s Exhibit Number 8 
for identification.) 

• •••••*••• 

29 The Witness. Your Honor, I hold in my hand 
what has been marked Plaintiff’s Exhibit Number 8, 

which is a letter that I received, together with the envelope 
in which it was enclosed, from Hawaii, addressed to me, 
and signed by Fred Friedeberg, and I now ask permission 
to read the same to the Court. 

Mr. Geiger. Same objection. 

The Court. Same objection and same ruling. 

The exhibit will be received and may be read. 
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(Plaintiff’s Exhibit Number 8 for identification received 
in evidence.) 

• ••••••••• 

30 I ask that this next letter be marked Plaintiff’s 
Exhibit 9 for identification. 

The Court. Is that under the same objection. 

Mr. Geiger. Yes, your Honor. 

The Court. Same objection is noted and same ruling. 

(Letter referred to marked Plaintiff’s Exhibit Number 9 
for identification.) 

• ••••••••• 

32 I now ask to have another letter marked Plaintiff’s 
Exhibit Number 10. 

(Letter referred to marked Plaintiff’s Exhibit Number 
10 for identification.) 

Mr. Geiger. Same objection, if the Court please. 

The Court. Same objection and the same ruling. 

(Plaintiff’s Exhibit Number 10 for identification received 
in evidence.) 

The Court. Number 10 will be received. 

• ••••••••• 

34 Now, your Honor, I desire to testify at this time 
that in furtherance of that letter I had no conversa¬ 
tion with anyone in Honolulu; that I did have a conversa¬ 
tion with Louis Dulien when he called me on January 23, 
and asked if I was to be paid. 

Now, whether that was the source of his complaint then, 
I don’t know. But Louis Dulien assured me that I would 
be paid. 

I had been advised by Friedeberg when I was there, that 
Louis Dulien had plenty of money to complete this deal 
It was one hundred sixty-five thousand, in round figures, 
cash transaction. 
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Please mark this cablegram Plaintiff’s Exhibit 11. 

(Cablegram referred to marked Plaintiff’s Exhibit Num¬ 
ber 11 for identification.) 

Mr. Geiger. I wish to add another ground for objection 
in addition to the ones that were treating the matter that 
we have. 

The Court. Have you seen this exhibit? 

Mr. Geiger. Yes, your Honor. It is entirely irrelevant. 
It is, in effect, a dun from Mr. St. Lewis asking why the de¬ 
lay in settlement of his bill, to Fred Friedeberg, and I can’t 
see that it has any probative value at all. 

35 The Court. The ruling will be the same. 

(Plaintiff’s Exhibit Number 11 for identification received 
in evidence.) 

The Witness. May I read it, your Honor? 

The Court. Yes. 

The Witness. Plaintiff’s Exhibit Number 11. Cable¬ 
gram. 

“Fred Friedeberg, Royal Hawaiian Hotel, Honolulu. 
“Why all delay your account? 

“Dated March 24,1948. 

“Charge Long, St. Lewis and Nyce, National Press 
Building, Washington, D. C.” 

• ••••••••• 

36 Your Honor, I now hand the Clerk a letter that 
I received which I ask counsel to look at, and be 

marked. 

(Letter referred to marked Plaintiff’s Exhibit Number 
12 for identification.) 

Mr. Geiger. Same objection. 

The Court. Same objection noted, same ruling. 

Mr. Geiger. Plus the added one, if the Court please, and 
I assume that whatever succeeding exhibits counsel has, 
will be of the same tenure, this letter is a letter from Fred 
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Friedeberg discussing the size of his bill, and there is 

37 discussion back and forth as to that. Of course, I 
I don’t think such evidence in any circumstances is 

competent. 

The Court. Well, I will take it subject to the objection 
and the ruling. 

Mr. Geiger. Very well. 

(Plaintiff’s Exhibit Number 12 for identification received 
in evidence.) 

Witness. May I read it, your Honor. 

The Court. Yes. 

The Witness. I am now reading what has been marked 
Plaintiff’s Exhibit Number 12. 

The heading is “D. F. Ventures.” 

On the lefthand side, “C/O Fred Friedeberg, Royal 
Hawaiian Hotel, Honolulu” over which is a stamped new 
address “Post Office Box 3241, Honolulu 1, T. H.” 

Dated “April 20, 1948.” 

“Office phone 86990. 

“With reference to your phone call from Denver-” 

-or before that, if I may at this time, your Honor, 

testify that I was in Denver, Colorado on a Sunday after¬ 
noon, and not having heard from Friedeberg and Dulien 
for some time I put a telephone call in to Honolulu, and 
that is to discuss the fee. 

I am of the opinion at that time Mr. Friedeberg advised 
me that Dulien was present in Honolulu, but that will 

38 have to be justified by some correspondence later on. 

Mr. Geiger. I object. 

The Court. Objection overruled subject to the connec¬ 
tion. 

• ••••••••• 

39 The Witness. Please mark this Western Union 
telegram Plaintiff’s Exhibit 13. 

(Telegram referred to marked Plaintiff’s Exhibit Num¬ 
ber 13 for identification.) 
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The Court Is there objection to the offer? 

Mr. Geiger. Same objection, if the Court please. 

The Court. Same ruling. 

It may be received. 

(Plaintiff’s Exhibit Number 13 for identification received 
in evidence.) 

The Witness. This is a copy of a cablegram from Boy 
St. Lewis to Fred Friedeberg, Royal Hawaiian Hotel, Hono¬ 
lulu. 

40 I now ask to have this letter marked Plaintiff’s 
Exhibit 14. 

(Letter referred to marked Plaintiff’s Exhibit Number 

14 for identification.) 

I now offer in evidence and ask permission to read what 
has been marked Plaintiff’s Exhibit 14. 

Mr. Geiger. No objection to this letter. 

The Court. It may be read. 

(Plaintiff’s Exhibit Number 14 for identification received 
in evidence.) 

• ••••••**• 

42 The Witness. I now ask the Clerk to mark the 
next Exhibit. 

(Letter referred to marked Plaintiff’s Exhibit Number 

15 for identification.) 

-which is a response to the last letter. 

The Court. The Court hears no objection. 

Mr. Geiger. No, no objection. 

The Court. It will be received. 

(Plaintiff’s Exhibit Number 15 for identification received 
in evidence.) 

• ••!•••••• 
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44 I now ask to have marked a letter from D. & F. 
Ventures. 

To Boy St. Lewis, under date of May 4,1948. 

(Letter referred to marked Plaintiff’s Exhibit Number 
16 for identification.) 

Mr. Geiger. Same objection, plus the fact that this is a 
pro and con discussion as to the attempted settlement be¬ 
tween Freideberg and he on the fee. 

The Court. Same ruling. 

(Plaintiff’s Exhibit Number 16 for identification received 
in evidence.) 

• ••••••#•• 

47 The Witness. Before the recess, the clerk marked 
that Exhibit as Plaintiff’s Exhibit Number 17. 

Mr. Geiger. The only objection I have to that is on the 
ground that it, again, is a discourse with regard to at¬ 
tempted settlement of a dispute as to fees. 

The Court. Overruled, under the same ruling, and Ex¬ 
hibit 17 will be received. 

(Plaintiff’s Exhibit Number 17 for identification received 
in evidence.) 

• ••••••••• 

51 The Witness. I ask to have this telegram marked 
Plaintiff’s Exhibit Number 18. 

(Telegram referred to marked Plaintiff’s Exhibit Num¬ 
ber 18 for identification.) 

Mr. Geiger. Same objection; that is the objection that 
has to do with the effort of negotiating a settlement. 

The Court. Yes. Objection overruled subject to the 
reservation. 

(Plaintiff’s Exhibit Number 18 for identification received 
in evidence.) 

• ••••••••• 
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52 May it please the Court, I ask to have this letter, 
together with the envelope in which it was received, 
marked Plaintiff’s Exhibit 19. 

(Letter referred to marked Plaintiff’s Exhibit Number 
19 for identification.) 

Mr. Geiger. My objection is the same with regard to 
this being a discussion on settlement. 

The Court. Same objection. Objection overruled. 

(Plaintiff’s Exhibit Number 19 for identification received 
in evidence.) 

The Witness. If the Court please, I now offer Plaintiff’s 
Exhibit Number 19 and ask permission to read it to your 
Honor. 

The Court. Plaintiff’s 19 will be received. 

• ••••••••• 

54 I ask to have this marked Plaintiff’s Exhibit Num¬ 
ber 20. 

(Letter referred to marked Plaintiff’s Exhibit Number 20 
for identification.) 

55 Mr. Geiger. My objection to this goes back to the 
original grounds that it is a communication between 

this Plaintiff and Fred Friedeberg, plus the fact that it has 
to do with the negotiations preceding this lawsuit. 

The Court. Very well. Plaintiff’s 20 is received. 

(Plaintiff’s Exhibit Number 20 for identification received 
in evidence.) 

• ••••••••• 

56 You may cross-examine. 

Mr. Geiger. No cross-examination. 

Mr. St. Lewis. I think at this time, if the Court please, I 
will call Mr. Joss. He is in a hurry to get away. 

Thereupon John Joss was called as a witness on behalf 
of the plaintiff, and having been first duly sworn, testified 
as follows: 
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Direct Examination 
By Mr. St. Lewis: 

Q. Please state your full name? A. John Joss. 

57 Q. Where do you live, Mr. Joss? A. 3260 Ne¬ 
braska Avenue, Northwest. 

Q. What, if any official capacity do you serve in ? A. At 
present, I am a Special Assistant to the Administrator of 
the General Services Administration. 

Q. And who is the Administrator? A. Jess Larson. 

Q. You are appearing here in response to the subpoena 
duces tecum that was issued by the Plaintiff in this case? 
A. Yes, sir. 

Q. In representation of the Administrator? A. Yes, sir. 
Q. Do you have with you the files in connection wdth the 
D. & F. Ventures bid on certain railway equipment in Hono¬ 
lulu on which the bids closed December 1, 1947 ? A. I have 
what I understand to be such files, yes, sir. 

Q. Well, now, are they the files? A. To the best of my 
knowledge, they are the files. 

Q. Mr. Joss, I will ask you if you have the bid of the 
D. & F. Ventures submitted to the War Assets Administra¬ 
tion in connection with Circular 724? It is 724, is it not? 
A. Yes, I think so. 

Q. Do you have the offer to purchase of the D. & F. Ven¬ 
tures? A. I have what I understand and believe to 

58 be either the original or a copy of such offer. 

Q. And you say what you have is a part of the files 
of the War Assets Administration? A. It is a part of the 
files of the General Services Administration into which the 
War Assets Administration was transferred. 

Q. What was the amount of the D. & F. Ventures bid? 
A. $164,815. And it appears from this piece of paper that 
I have here, which is an invitation to bid for the sale of 
surplus property, signed by D. & F. Ventures under Cir¬ 
cular 724, that that price has been adjusted to $164,855.50. 

Q. So there is variance there of a few dollars. May I 
have that, please, sir? A. Yes. 
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(Paper referred to handed to Mr. St. Lewis.) 

Mr. St. Lewis. Will the Clerk mark that as Plaintiff’s 
Exhibit Number 21. 

(“Invitation to Bid” referred to marked Plaintiff’s Ex¬ 
hibit Number 21 for identification.) 

Mr. Geiger. You are offering the whole file, are you? 

Mr. St. Lewds. I didn’t intend to. I didn’t want to sep¬ 
arate his brand, that was all. 

There are several letters attached to that, your Honor, 
and I didn’t want to disconnect it there. 

The Witness: I will separate it. 

59 Bv Mr. St. Lewis: 

Q. Handing you what has been marked Plaintiff’s 
21, I will ask vou to state to the Court what it is. A. I 
will read— 

Mr. Geiger. My objection, of course, goes to this whole 
line of testimony, that there has been no partnership estab¬ 
lished here, and that this is of the same piece as the rest of 
the evidence on that subject. 

The Court. It may be received. Of course, if he doesn’t 
show that relationship, apparently there can be no re¬ 
covery. 

(Plaintiff’s Exhibit Number 21 for identification re¬ 
ceived in evidence.) 

The Witness. This is form SPO-61. United States of 
America. War Assets Administration. December 1, 1947. 
Invitation and Bid For The Sale of Surplus Property, Post 
Office Box 3228, Fort Huger, Honolulu, Territory of 
Hawaii. 

Lot #1 to Lot #20, Inclusive, All or None. 

Total price $164,815. 

Corrected to $164,855.50. 

The bidder shown as D. & F. Ventures, by signature—I 
can’t read the signature—, but underneath there is typed 
“Fred Friedeberg.” 
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Date December 1, 1947. Royal Hawaiian Hotel, Hono¬ 
lulu, T. H. 

Mr. St. Lewis. I now offer the same in evidence. 

60 The Court. It may be received. 

By Mr. St. Lewis: 

Q. Now, Mr. Joss, will you please refer to your records 
and state to the Court that if in furtherance of a bid, was 
an award made? A. Yes. 

Q. To whom? A. To Fred Friedeberg. 

I have before me what appears to be a carbon copy of a 
letter from the Associate Regional Director of the War As¬ 
sets Administration in Honolulu to Fred Friedeberg, Royal 
Hawaiian Hotel, which states—dated December 22, 1947: 

* * Dear Sir: 

“You are hereby notified that your bid of $164,815, as 
an over-all bid covering all the property offered by this 
Regional Office under sale Circular 724, Railroad Equip¬ 
ment, is accepted by War Assets Administration as of this 
date. Will you kindly make arrangements with this Re¬ 
gional Office for payment of the full purchase price and re¬ 
moval of the property.” 

Q. Now, will you tell his Honor what happened in con¬ 
nection with that award? A. Well, my recollection on that, 
your Honor, is not too definite. I have been present, 

61 however, when Mr. St. Lewis has been testifying this 
morning in this case, and to some extent my recol¬ 
lection has been refreshed by his testimony. 

To the best of my recollection, after the award was made, 
some question was raised as to whether or not Reconstruc¬ 
tion Finance Corporation had had a proper opportunity to 
place a bid in this sale, or in this offering, rather, for a 
small business interest, and that when the question arose, 
it was our determination that in all probability the R. F. C. 
should be afforded an opportunity. 

Very often in these matters it was difficult to tell whether 
the offer made by the R. F. C. was bona fide or not, be- 




27 


cause they didn’t always require that the small business 
people put up the money with them at the time they sought 
to exercise the small business priority which was entrusted 
by the Congress to the Reconstruction Finance Corpora¬ 
tion. 

And we made a determination in the General Counsel’s 
office, of which I was in charge at the War Assets Admin¬ 
istration, that a proper opportunity should be afforded the 
Reconstruction Finance Corporation to implement its small 
business priority, or its priority in behalf of small busi¬ 
ness, if it saw fit to do so. 

Mr. St. Lewis. I will ask the Clerk to mark this Plain¬ 
tiff’s Exhibit 22. 

(Receipt referred to marked Plaintiff’s Exhibit Number 
22 for identification.) 

62 By Mr. St. Lewis: 

Q. Handing you Plaintiff’s Exhibit Number 22, I will 
ask you to state if you know what that is. A. This appears 
to be, and I believe it to be, an official receipt of the War 
Assets Administration indicating that there was received 
from D. & F. Ventures a check in the amount of $147,855.50, 
which, together wfith the deposit made with the offering, re¬ 
sulted in a total payment of $164,855.50, and it is signed 
by Robert Shimura, Collection Officer. 

Q. In other words, that is a receipt from the D. & F. 
Ventures for that amount of money? A. That is my be¬ 
lief. 

Mr. St. Lewis. I now offer this in evidence, if the Court 
please. 

The Court. Plaintiff’s 22 is received. 

Mr. Geiger. Subject to the same objection, if the Court 
please. 

The Court. Yes. 

(Plaintiff’s Exhibit Number 22 for identification re¬ 
ceived in evidence.) 
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Mr. St. Lewis. “War Assets Administration Official Re¬ 
ceipt, received from D. & F. Ventures, Royal Hawaiian 
Hotel, $147,855.50” to go with some other notations on 
there. 

63 (Official Receipt marked Plaintiff’s Exhibit Num¬ 
ber 23 for identification.) 

By Mr. St. Lewis: 

Q. Mr. Joss, I now hand you what has been marked 
Plaintiff’s Exhibit Number 23. 

I ask you to state to the Court if you know what that is. 
A. It is my belief and understanding that this is an of¬ 
ficial receipt of the War Assets Administration. 

Q. From whom? A. From the D. & F. Ventures. It 
just says “D. & F. Ventures, Royal Hawaiian Hotel.” 

Q. And what was it for? A. I think it is for the balance 
due of $147,855.50. 

Q. And who was it from? A. D. & F. Ventures. 

The Court. Doesn’t it indicate what the money was for? 
The Witness. Oh, yes, I am sure it must. 

(The witness refers to the receipt.) 

Mr. Geiger. Is this supposed to be a duplicate or suc¬ 
ceeding receipt? 

Mr. St. Lewis. I never saw it before. I will have to 
ask him. 

The Witness. It is supposed to be a duplicate. 

Do you see anywhere on here where it says “Disposal 
Document Number 6569923 through 50.”? It is 

64 dated 1-28-48. It speaks of 1 lot of $164,855.50. 

By Mr. St. Lewis.: 

Q. That is the amount involved in Circular 724? A. 
Yes. 

The Court. Your Number 22 is dated February 10, 1949. 
Mr. Geiger. When is this one dated? 

The Witness. Your Honor, could I have a look at it? 
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The Court: Yes. 

Mr. St. Lewis. You see, your Honor, I haven’t had ac¬ 
cess to these records. 

The Witness. I beg your pardon. This is a receipt for 
the original deposit, I believe, Plaintiff’s Exhibit Number 
23, and Plaintiff’s Number 22 is the receipt for the balance. 

The Court. So the first receipt is to the D. & F. Ventures, 
isn’t it? 

The Witness. That is right. 

The Court. And the second receipt is to the D. & F. 
Ventures for the final payment? 

The Witness. That is right. 

Mr. St. Lewis. I now offer the same in evidence, the last 
one. 

Mr. Geiger. Subject only to the objection that I made 
before. 

The Court. Yes, subject to the reservation, 23 will be 
received. 

65 (Plaintiff’s Exhibit Number 23 for identification 
received in evidence.) 

By Mr. St. Lewis: 

Q. Now, will you advise the Court, Mr. Joss, as to the 
procedure of the making of an award of the type and 
amount of this size? A. It was the policy of the War As¬ 
sets Administration, which I believe was implemented in 
this case, to establish in each regional office a review board 
which reviewed all consequential disposals. I don’t remem¬ 
ber the exact amount that might be said to determine 
whether or not a disposal was consequential, but clearly in 
a sale of this magnitude it would have gone before the Re¬ 
view Board in Hawaii for an analysis of the bids and de¬ 
termination of the award. 

It is my understanding that such procedure was followed 
in this case. 

Q. Now, under the subpoena duces tecum, have you pro¬ 
duced that? A. I can. 
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(The witness produced the report.) 

Q. Handing you what you have testified to as the report 
of the Review Board, I will ask you to state if the board rec¬ 
ommended an award to Fred Friedeberg, doing business as 
D. & F. Ventures? A. This piece of paper is in our 

66 records at the General Services Administration and 
purports to be and we believe it to be a copy of the 

actual digest and minutes of a review board meeting held 
by the Hawaiian Keview Board of the War Assets Admin¬ 
istration on the subject of a bid offering number 724. 
There were in attendance Mr. Dennison, Chairman— 

Q. Wait a minute, now, if the Court please. If the Court 
please, the instrument is quite lengthy, eight or ten pages 
and refers to other bidders and all like that, that I don’t 
want to go into. 

My question is if he will examine that and say to whom 
the bid was awarded. 

My question, Mr. Joss, is: Was the award made to Fred 
Friedeberg— 

Mr. Geiger. To w T hom was the award made? Put your 
question that way, as he. 

By Mr. St. Lewis: 

Q. From the report in your hand, Mr. Joss, was the 
award made by that Board to Fred Friedeberg, dba D. & F. 
Ventures? A. The instrument states that Mr. Levinson 
appeared before the Board for Mr. Fred Friedeberg, dba 
D. & F. Ventures. 

Q. And an award was made? A. And an award was 
made. 

67 Q. In the sum of $164,815? A. That I believe to 
be the correct figure. 

Q. Now, will you advise his Honor what delay ensued 
thereafter? A. I don’t remember the exact length of the 
delay, your Honor, but it was brought about by an effort 
on the part of the Reconstruction Finance Corporation to 









31 


implement a statutory right with respect to small business 
priority. 

I do remember that we ruled that they should have that 
right and that Hawaii was so advised, the War Assets Ad¬ 
ministration Office in Hawaii, and that the matter was of 
some discussion over a reasonable period of time and it is 
my recollection that ultimately the Reconstruction Finance 
Corporation withdrew its intention to enforce a small busi¬ 
ness priority in connection with the disposal. 

Q. Do you recall, Mr. Joss, or will your records show a 
letter that you received under date of January 17, 1948 
from Senator Wherry? A. I don’t seem to find it in here. 
I don’t want to delay you. 

Q. Well, do you recall the letter that he wrote January 
26th that you heard me read this morning? A. When you 
read it this morning, it sounded familiar. 

Q. And you did receive that letter, of course? A. I be¬ 
lieve I did. 

Q. And then the matter was adjusted and the de- 
68 livery was made to the D. & F. Ventures? A. That 
is my belief. 

Mr. St. Lewis. I think that is all at this time, your 
Honor, if I may just take a glance at this to see if there 
is anything else I would like to introduce. 

I may be a few minutes, sir. 

The Court. Well, Mr. Geiger can cross-examine in the 
meantime. 

Mr. St. Lewis. Yes. 

Before we leave that, I will ask the Clerk to mark this 
page here Plaintiff’s Exhibit 24. 

(Abstract of Bids referred to marked Plaintiff’s Exhibit 
Number 24 for identification.) 

The Witness. As I understand it, you are going to dupli¬ 
cate and return these to our files. 

Mr. St. Lewis. Yes, I will be glad to. 
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By Mr. St. Lewis: 

Q. Let me ask you if in reviewing these files that you 
found that Dulien Steel Products, Inc., submitted a bid 
also? A. That is what the file reflects. 

Q. I will ask you to read into the record the entry as 
shown on that page which has been marked Plaintiff’s Ex¬ 
hibit Number 24. 

The Court. Is there objection? 

Mr. Geiger. I don’t know what it is. I haven’t 
seen it. 

69 Mr. St. Lewis. Pardon me. I will show it to you. 
It is just to the award. 

(Paper shown to Mr. Geiger.) 

Mr. Geiger. All right. 

Mr. St. Lewis. Your Honor, I don’t want to take the 
page out. I just want him to read it first, the first item in 
Plaintiff’s 24. 

Mr. Geiger. Just the general objection I have been mak¬ 
ing to the entire line of objection. 

The Court. It will be received. 

(Plaintiff’s Exhibit Number 24 for identification received 
in evidence.) 

Mr. St. Lewis. Tell what you are reading from. 

The Witness. Abstract of Bids on Railroad Equipment. 
Sealed Bid Sale Number 724, Lot Number 1 to 20, Bidder 
Number 18, D. & F. Ventures. The stamped notation of 
award is the encircled amount of $164,815. 

By Mr. St. Lewis: 

Q. That was the award that was made, D. & F. Ventures? 
A. That is my understanding and belief. 

Mr. St. Lewis. The witness is very cautious. I admire 
that feature of him, your Honor. 

The Witness. I might say that I have no doubt that the 
award was made and the bill was paid, but I wasn’t there. 
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Mr. St. Lewis. And it was made to D. & F. Ven- 

70 tures, wasn’t it? 

A. That is my understanding. 

By Mr. St. Lewis: 

Q. Now, from an examination of this file and as General 
Counsel of the War Assets Administration, will you state 
to his Honor who D. & F. Ventures were? A. I have no 
recollection now. 

Q. Well, does the file refresh your memory? A. Your 
testimony refreshes my memory. I don’t even know that I 
ever knew actually who the parties were that were involved 
in their effort to get this property at the time. 

Q. You were General Counsel, though? A. That is right. 
Q. This was a $165,000 deal? A. That was a small deal 
in relation to many of them. 

Q. It was a matter of some controversy in that it was 
held up? A. I gave it a great deal of consideration, hut 
that is no sign I would know who the people were. That 
wasn’t my function. I wasn’t in the compliance part of 
War Assets Administration. 

Q. You mean to state to his Honor that a bid like that 
would be made and the War Assets Administration 

71 wouldn’t know who they were making it to? A. I 
didn’t say the War Assets Administration wouldn’t 

know who it was making it to. I said that I didn’t know. 

Q. But you were General Counsel then? A. That is 
right. 

Q. And you were familiar with this general transaction? 
A. I was, to the extent that it was necessary for me to be. 

Q. Are you prepared to say at this time whether the 
final payment was made, or the entire payment was made? 
A. It is my understanding and belief that the final payment 
was made. Our records so indicate. 

Q. Now, will you produce the manner in which it was 
paid, for instance, a check and whom it was paid by. A. I 
thought we had been through that, but there apparently 
was the receipt of two checks from the D. & F. Ventures. 
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Q. And that is the only record that you can find? A. 
That is the only record I have. 

Q. Did the defendant, Louis Dulien, ever talk to you 
about this? A. No, sir. 

Q. Sir? A. No, sir. 

Q. At no time? A. Not as far as I can remember. 

72 Q. He never discussed this with you at all? A. I 
don’t think so. 

Q. In the delay that ensued from December 22, 1947, to 
January 26, did he talk to you personally? A. I have no 
recollection of any conversation with him on this matter. 

Q. Well, would you say he didn’t talk to you? A. No, I 
wouldn’t say he didn’t. I don’t remember whether he did 
or whether he didn’t. 

Q. Do you remember Roy St. Lewis talking with you? 
A. I remember your face, but if it hadn’t been for this 
Court case, I am frank to say I wouldn’t have remembered 
seeing you in connection with this matter. 

Q. Do you remember Roy St. Lewis coming into your 
office down there in that temporary building? A. No, sir. 
Actually I don’t. 

Q. You don’t remember that? A. No, sir. 

Q. This was a $165,000 deal, wasn’t it? A. I understand 
that. 

Q. If he swore under oath that he did talk to you and 
was down there, would you he inclined to believe it? A. I 
wouldn’t deny it. I would have no reason to deny it. 

Q. Do you know where he got a copy of 724 Cir- 

73 cular? A. No, sir. 

Q. I will ask you if it isn’t a fact that you gave it 
to him? A. Could well he, but I have no recollection of it. 

Q. That he produced on the morning of January 23,1948, 
a cablegram from Fred Friedeberg, discussed it with you, 
and that he didn’t in turn ask to get a copy of Circular 724 
and if you don't obligingly do so? A. I wouldn’t say that 
I didn’t do it, your Honor, but I have no recollection of it. 
Q. I will ask you if at that time if Roy St. Lewis didn’t 
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have the discussion with you relative to the controversy 
and if you don’t obligingly do so! A- I wouldn’t say that 
the A dmi nistrator’s mother was seriously ill in Oklahoma? 
A. My answer is the same, your Honor. I don’t deny it, 
but I don’t recollect it. 

Mr. St. Lewis. Apparently I didn’t make any impres¬ 
sion, your Honor. That is all I can say. Not that it is ma¬ 
terial. 

By Mr. St. Lewis: 

Q. Do you know where Roy St. Lewis got Circular 724? 
A. I am willing to say you got it from me. 

Mr. St. Lewis. That is all. 

Mr. Geiger. Of course, all this is clearly cross-examina¬ 
tion of his own witness. 

74 The Court. Sustained. 

By Mr. St. Lewis: 

Q. Mr. Joss, when a bid of the size under discussion here 
is made, is it the practice of the War Assets Administra¬ 
tion to require some financial showing as to the quali- 

75 fications of the bidder financially? A. I think so, 
yes. 

Q. And just about what were those requirements, please, 
sir? A. They varied from time to time. At the beginning 
of the program we asked for one hundred per cent, and 
that was soon determined to be sort of silly, especially in 
view of the delays that were involved in getting the monies 
back to the unsuccessful bidders. 

I think that for the most part during the program it 
probably ranged somewhere from ten to twenty-five per 
cent. 

Q. Are you prepared to state whether Louis Dulien had a 
financial statement on file with the War Assets Adminis¬ 
tration? A. It is my understanding and belief that he did 
have. In which event he would not have to put up a deposit 
if I remember the procedures correctly. If he had already 
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established his credit with the War Assets Administration, 
he probably wouldn’t have had to put up that deposit. 

Q. Now, I will ask you if Fred Friedeberg, the co-de¬ 
fendant in this case, had prepared and filed a financial 
statement with the War Assets Administration? A. I 
don’t know. The only reason that I happened to remember 
that Dulien had filed such a statement is because there 
was an indication in that file that he did not make 

76 a deposit and that there was marked in the place 
for deposit in parenthesis, the word “Credit”. 

Q. Now, what I am trying to find in this file, Mr. Joss, is 
what financial statement was on file with the War Assets 
Administration as to the D. & F. Ventures? A. That, I 
don’t know. 

Q. Have you tried to find such a thing? A. No, sir, I 
have not. I will undertake to find that for you with our 
Credit Department if you desire. 

Q. You are not familiar with the fact that in discussing 
it with one of your associates, Mr. Moody, that I asked 
for that? A. No, sir, I am not. 

Q. But you say it was the custom to demand that? A. 
The deposit of a certain percentage which varied from time 
to time, unless a credit position had been established with 
our Credit Division. 

Q. What has been marked Plaintiff’s Exhibit Number 24 
you testified that the Dulien Steel Company made an in¬ 
dependent bid. What did they bid on this property? A. 
As well as I can judge these figures, I would say $150,000. 

Q. Will you find their bid for me, please? A. Well, it 
says, “Dulien Steel Products, Inc, $30,000”, and then over 
in this next column it says $150,000. 

77 Q. Now, there is a bid in there submitted by each 
bidder. Find that, please. A. I beg your pardon. 

I was looking at the acquisition card. 

Their bid appears to be $30,000. 

Q. On different lots? A. Well, on Lot 15. 

Mr. Geiger. Is that the lot in issue here? 


37 


By Mr. St. Lewis: 

Q. Is that the lot or is that the bid number T A. That is 
the lot, sir. 

Q. That is the lot? A. That is what it looks like to me. 

Q. Now, will you pick out their bid. I notice all the other 
bids are in there, but I haven’t been able to find the Dulien 
bid. 

(The witness peruses the file.) 

Mr. Geiger. Off the record, perhaps, I can be of some 
assistance here. 

Are you looking for Dulien’s bid? 

The Witness: I believe that is what the question is. 

Mr. St. Lewis. As well as the D. & F. Ventures. 

Stop right there. 

There is the D. & F. Ventures bid, isn’t it? 

78 The Witness. It looks like it. It is a copy just like 
the one you have already testified on. 

Mr. St. Lewis. This looks like the original, doesn’t it? 

The Witness. It looks like original typing, yes. 

He is the one by the Dulien Steel Products, Inc. 

Mr. St. Lewis. Right next to it? 

The Witness. Yes. 

By Mr. St. Lewis: 

Q. On the Dulien Steel Products bid, I notice a notation: 
Credit established through Seattle Office WAA. 

Mr. Geiger. What bid are you referring to, Mr. Coun¬ 
sel? 

Mr. St. Lewis. The Dulien Products bid. 

Mr. Geiger. On what lot, I mean? Let’s not try to con¬ 
fuse the Court. 

Mr. St. Lewis. Lot 15, Lot 20, Lots 6 and 7. 

Mr. Geiger. 15, 20, 6 and 7. 

You might enlighten the Court at this point what lot is 
in issue with regard to your suit here. 

The Court. Number 1. 
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Mr. Geiger. That is what I thought. I just wanted to 
advise your Honor. 

By. Mr. St. Lewis: 

Q. And Lot 15 is a part of Lot 1. Is that the way 

79 it is? A. I wouldn’t think so. 

Mr. Geiger. No, it is a separate lot. 

Mr. St. Lewis. I am asking. I don’t know. 

The Court. Lot 15 deals with air brakes, drawbars, slid¬ 
ing doors. 

Mr. St. Lewis. It is lot 1 to 19, isn’t it your Honor? Lot 
1 to 19 in that Circular? 

The Court. Oh, let’s see. 

Mr. St. Lewis. I think counsel is in error. 

One to nineteen. 

By Mr. St. Lewis: 

Q. Let me ask you if it doesn’t show Circular 724 on the 
Dulien Steel Product bid. A. Are you talking to me now? 

Q. Yes, sir. A. It shows the bidder as the Dulien Steel 
Products, Inc., by David L. Byron, Circular 724, Lot 15, 
$30,000. Lot 2070, $73,500. I can’t quite make out this 
third item as the lot number, but it looks like diesel locos, 
all $7,500. 

Mr. St. Lewis. That is right. My question is, your 
Honor, that this bid is for a part of that. 

If you will refer, your Honor, to pages 13 and 15,1 think 
you will see the lot numbers set out there. 

80 The Court. But the bid that we are concerned 
with here, I thought, was for Lot 1. 

Mr. St. Lewis. Yes, there is Lot 1, but as you go through 
—where is that lot number set out here? 

Yes, here it is. The lot is set out, you see. 

The Court. Yes. I found that. 

By Mr. St. Lewis: 

Q. So the bid there was only for certain parts of that; is 
that right? The Dulien bid? A. That is ihy belief and 
my understanding. 
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Q. For the lots mentioned? A. It is my understanding 
that the lots mentioned are parts of the over-all offering, 
and that the D. & F. offer was on the whole offering, all the 
lots in the offering. 

Q. In other words, D. & F. got the whole thing whereas 
the Dulien Steel Products, they just bid on a portion of it. 
Right? A. That is correct, I believe. 

Q. Now, my question is, I see on the Dulien bid a credit 
memorandum there. Now, is there any such appearance in 
your files in connection with the D. & F. Ventures of any 
kind of credit? A. I don’t think so. I haven’t been able 
to find it. 

81 Q. And you have looked for it? A. Well, just re¬ 
cently since the subject came up here, I have looked 

for it. 

Q. And you take it after reviewing the minutes of the 
special board, there was no inquiry made as to the financial 
responsibility of D. & F. Ventures? A. It is my under¬ 
standing, sir, that they made a deposit of a check of $17,000. 

Q. But the amount is $164,000, which wasn’t paid until 
January 28th or 30th, whatever the date is. A. I believe 
that to be correct. 

Q. Now, my inquiry is this: What investigation did the 
War Assets Administration make in determining the finan¬ 
cial responsibility of the bidder, the D. & F. Ventures? A. 
I am frank to say that I don’t know. 

The Court. I understood the witness to say that if you 
desired, he would make that inquiry of his Credit De¬ 
partment and bring the news back to you. 

Mr. St. Lewis. Well, I would like to have it. I think 
your Honor is entitled to it. 

The Court. I suppose you can do that and come back 
tomorrow morning? 

The Witness. Yes, sir. If it is all right with you, I would 
just as soon send the head of the Credit Department; I 
mean, I will only know what he tells me. 

The Court. You will have to ask Mr. St. Lewis. 
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Mr. St. Lewis. I think that is all right, your Honor. 

The Court. Did you hear what the witness just sug¬ 
gested ? 

Mr. St. Lewis. Beg pardon. 

The Witness. I wondered if Mr. Day, who was the Head 
of the Credit Division of the War Assets and who is now 
the Associate Head of the Credit Division of General Serv¬ 
ices Administration, would be satisfactory to you. 

Mr. St. Lewis. If I knew he would have the files, I would 
be glad to. But I don’t want him coming up here bare¬ 
footed. 

The Witness. Well, I will either have him here with 
shoes on or I will come myself. But I will only know what 
he tells me. 

Mr. St. Lewis. Yes. 

Cross-Examination 
By Mr. Geiger: 

Q. Mr. Joss, the Plaintiff made reference to an award 
that was made on this Circular in the form of a letter which 
you read into the record. 

Do you have that available? It was not introduced in 
evidence. 

The Court. What is the number? 

Mr. Geiger. It was a letter which was not introduced 
in evidence, but I don’t see it here. 

The Witness. Maybe it was introduced and at- 
83 tached to something else. 

The Court. Do you know what he is inquiring 
about, Mr. St. Lewis? 

Mr. Geiger. Mr. St. Lewis, you read a letter into the 
record to counsel, or had him read a letter, purport of which 
was advice to Fred Friedeberg that he had been awarded 
this lot. 

Mr. St. Lewis. Yes. 

Mr. Geiger. Where is that letter? 
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Mr. St. Lewis. It is right here, with part of his file. 

Mr. Geiger. That is what I was looking for. 

Mr. St. Lewis. I have nothing to cover up in this deal, 
your Honor. I stand here barefooted and naked. 

Mr. Geiger. I hope so. 

Will you mark this for identification, please. 

(Letter referred to marked Defendant’s Exhibit Number 
1 for identification.) 

By Mr. Geiger: 

Q. I hand you herewith Defendant’s Exhibit Number 1 
for identification and ask you to tell us, if you will, what 
this is. A. This appears to be a carbon copy of a letter 
from the Associate Regional Director of the War Assets 
Administration in Hawaii to Mr. Fred Friedeberg, 

84 Royal Hawaiian Hotel, Honolulu, T. H. 

• ••••••••• 

Q. Now, that refers, does it not, to a prior bid by him 
which has been made and which had been under considera¬ 
tion? A. I have no doubt. 

Mr. St. Lewis. Are you offering it in evidence? 

Mr. Geiger. I am at this time. 

Mr. St. Lewis. No objection. 

(Defendant’s Exhibit Number 1 for identification re¬ 
ceived in evidence.) 

By Mr. Geiger: 

Q. You testified before that a practice existed in War 
Assets Administration and its successor with respect to 
surplus property that required either the establishment of 
credit or the making of a deposit at the time a bid 

85 was invited? A. I think that was the normal prac¬ 
tice. 

Q. At this time, the time that this bid was invited for 
opening on December 1, 1948, do you know what the prac¬ 
tice was? A. It is my belief that the practice was as indi- 
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cated, but I am not positive in my own mind that they al¬ 
ways did that with respect to every sale. 

Q. Now, in connection with the bid awarded to Fred 
Friedeberg, as evidenced by the letter which you have just 
read— 

Mr. St. Lewis. I object to the form of the question, 
please. He said in view of the form of the award to Fred 
Friedeberg. 

The award was to D. &. F. Ventures. 

Mr. Geiger. The award was to Fred Friedeberg. That 
is what the letter says. 

Now, this is cross-examination. You can have your own 
fun on your own time. 

The Court. Proceed. 

Mr. St. Lewis. Well, I object to it as assuming a state of 
facts not in evidence; that the award was to Fred Friede¬ 
berg. And I leave it up to your Honor as to who the award 
was to. 

The Court. Sustained. 

86 I think that reference may be well omitted from 
your question. 

Mr. Geiger. Very well, your Honor. 

By Mr. Geiger: 

Q. With respect to the award made, from which this law¬ 
suit stems, a deposit was in fact made, was it not, at the 
time of the bid? A. That is what our records indicate. 

Q. And you conclude that from an examination of Plain¬ 
tiff’s Exhibit Number 23? A. That is correct. 

Q. And that shows, does it not, that there w T as a deposit 
made on December 1,1947, of a check in the sum of $17,000? 
A. As I read this document, it shows that the check was 
dated December 1, 1947, but I am not sure it says when it 
was received. 

Q. Well, the bid was dated December 1, also, and the 
opening was on December 1. Would it be fair to assume 
that the bid accompanied the check? A. Yes, sir. 
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Q. And that that was a prerequisite to the bidding? A. 
That would be a fair assumption in my opinion. 

Q. Now, with respect to these various bids, I take it I am 
correct in the conclusion that under this Circular, 

87 bids were received for the entire group of lots, and 
over-all bid and separate bids for different parts? 

A. That is my belief. 

Q. You made some reference to the fact that Dulien Steel 
Products, Inc., had bid on certain named lots, and I think 
you also made reference to the fact that with respect to 
them the data that you had indicated that no deposit had 
been made and that credit had been established? A. That 
is what the file indicates to me. 

Mr. Geiger. Will you mark this for identification, please. 
(Di gest of Review Board referred to marked Defend¬ 
ant’s Exhibit Number 2 for identification.) 

By Mr. Geiger: 

Q. I hand you what has been marked for identification as 
Defendant’s Exhibit 2. That is, as you previously testi¬ 
fied, a transcript of the minutes of the Board of Review at 
Honolulu? A. That is what we believe to be, yes. 

Q. Will you read to the Court that portion of the Exhibit 
beginning from the beginning down to where Mr. Levinson 
is excused, and where Mr. Levinson withdrew? A. From 
the very beginning? 

Q. I think just the heading to identify it. A. “Digest 
and Minutes of Review Board Meeting, December 12, 
1947, 9:00 a. m., Sealed Bid Offering Number 724, 

88 Railroad Equipment, Opening Date, December 1, 
1947. 

“The following were in attendance: Messrs. George P. 
Denison, Chairman; H. G. Drake, Vice Chairman; G. J. 
Shillito, Assistant Vice Chairman, and G. C. Chesney, J. 
Thomas, C. C. Cooper, N. S. Flook, G. William Comfort; 
Members, and J. E. McCormick, Secretary. 
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“Messrs. M. B. Skinner, Regional Counsel, and C. G. 
McKenna, Chief Industrial Equipmet and Building Ma¬ 
terial Branch, were present in an advisory capacity. 

“Mr. Levinson appeared before the Board for Mr. Fred 
Friedeberg, dba D. & F. Ventures and states as follows: 

“ ‘The total of Mr. Friedeberg’s bid is $164,815.00—this 
is a bid on all or none and is in accordance with the Invita¬ 
tion to Bid which authorizes bids of that sort. It is my un¬ 
derstanding that his bid was the only one submitted on that 
basis; all other bids were submitted on individual lots. The 
total of all other bids amounts to only $139,500.00 which is 
approximately $25,000.00 less than Mr. Friedeberg’s all or 
none bid. This is a sale where the offering is made con¬ 
currently to veterans and priority purchasers, and 

89 the veterans were given the opportunity to indicate 
the maximum amount they were willing to pay. 

Their indication is, of course, just that, and not a bid for 
that maximum amount. There are two types of property 
involved. On one type, the veterans are to certify them¬ 
selves, and the other, they were to receive some sort of a 
certificate from the Washington Office. I understand that 
some of the veterans failed to obtain such Certificates from 
the Washington Office. I have been informed that bids 
may have been received from the Reconstruction Finance 
Company on the behalf of small business. Two were re¬ 
ceived. One failed to state maximum he was willing to pay 
and the bid was not responsive to the Invitation, therefore 
not being valid, and the other having been received late. 
It seems apparent to me that it would be in the best interest 
of the Government to take Mr. Friedeberg’s bid which is 
some $25,000.00 higher than the Government would re¬ 
ceive, if the bid were not accepted.’ 

“Mr. Skinner: ‘Mr. Levinson, the point that has been 
raised will be duly considered and given full consideration 
by the Board.’ 

90 “Mr. Denison: ‘Mr. Levinson, was there any con¬ 
nection between your client and the piece in the news- 
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paper yesterday which stated that someone had bought a 
plantation railroad’? 

“Mr. Levinson: ‘That I do not know, however, I am told 
the type of equipment was very similar and when it be¬ 
comes generally known that railroad equipment is available, 
the value of the property will be depressed, so that if the 
Government were thinking of holding on and re-offering it 
in two or three months, I am afraid the amount would be 
considerably less than they could get under this offering.’ 

“Mr. Cooper: ‘Are you aware that part of this has been 
withdrawn?’ 

“Mr. Levinson: ‘No, sir, I wasn’t aware of that.’ 

“Mr. Thomas: ‘A portion of Lot 20 or TSPO 7960, 1 
thru 10, has been withdrawn.’ 

“Mr. Levinson: ‘I am not familiar with the value of that 
particular lot and it might be that Mr. Friedeberg would be 
willing to take what remains of what was offered on his 
original bid, if the value of this is not very substan¬ 
tial. ’ 

91 “Mr. Skinner: ‘In any event, it is a small amount 
of the total, and a claim could be submitted for the 
part that was withdrawn’. 

“Mr. Levinson: ‘I don’t believe this would affect Mr. 
Friedeberg’s desire to take all or none—he would still 
want all of what the Government has left or none at all.’ ” 

That is about as far as you asked me to read. 

Mr. Geiger: Mr. Levinson withdrew. Yes, that is all. 

By Mr. Geiger: 

Q. Now, the award was ultimately delivered to the suc¬ 
cessful bidder, was it not, and the sale consummated? A. I 
believe so. I think our records indicate that. 

Q. From that your records indicate? A. Yes, sir. 

Q. You, of course, heard the testimony of the Plaintiff? 
A. I wasn’t present all the time, but I heard a good part 
of it. 

Q. In any event, in concluding this transaction imple¬ 
menting the award that had been made, was there any- 
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thing done by War Assets Administration that was irregu¬ 
lar f A. I don’t think so. 

Q. So that the award and the process of handling 

92 the transaction was in accordance with the regular 
established procedure! A. I believe so. 

Q. The money wus paid and the goods delivered to the 
successful bidder! A. That is my belief and understand- 
ing. 

Q. So far as you know, was there anything you know of 
unique with respect to this transaction, in regard to the op¬ 
eration of War Assets, other than many other transactions 
in which War Assets had engaged! A. Well, it is difficult 
to say that any two sales were exactly the same. In sub¬ 
stance, I would say this was similar to many other sales 
held by War Assets throughout this continental United 
States and Territories and possessions. 

Mr. Geiger. I think that is all. 

Mr. St. Lewis. Just one other question, your Honor. 

Re-Direct Examination 
By Mr. St. Lewis.: 

Q. Counsel has asked you about anything being unique or 
different or irregular with this sale. You were over there, 
were’t you! A. No. 

Q. You never were over there! A. No. 

93 Q. I will ask you if it isn’t a matter of common 
knowledge that you had extensive investigations over 

there where you had phony bidders. In other words, sol¬ 
diers would go in and bid a half-million dollars and turn 
around and make a sale the next day! A. I don’t know the 
answer to that, sir. 

Q. Do you know that even the Hughes Company was in¬ 
dicted on account of that! A. No, sir, I don’t. 

Mr. Geiger. I object because this is far afield from the 
cross-examination. 

The Court. Sustained. 

• ••••••••• 
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95 Louis Karasik was called as a witness in behalf of 

the Plaintiff, and having been first duly sworn, was 

examined, and testified as follows: 

Direct Examination 
By Mr. St. Lewis: 

Q. State your name. A. My name is Louis Karasik. 

Mr. St. Lewis. I apologize to being so long with those 
records, but I want to explain if they had had them avail¬ 
able to me a week ago, I would have been over in five 
minutes. 

Mr. Geiger. You don’t mean by “they”— 

The Court. Take this witness now. 

By Mr. St. Lewis: 

96 Q. State your name? A. Louis Karasik. 

Q. And where do you live? A. I live at 993 Park 
Avenue, New York City. 

Q. How long have you lived in New York City? A. Well, 
sixty years. 

Q. What is your occupation? A. A lawyer. 

Q. How long have you been a lawyer? A. I was admit¬ 
ted to practice in the Courts of the State of New York at 
the November, 1900 Term. It will be 51 years next No¬ 
vember. 

Q. And you are still engaged in active practice? A. I 
am, sir. 

Q. Have you ever held any official positions? A. The 
only position I held was a non-salaried position, like the 
local school board, or similar positions. I have also been 
honored by the Federal Court and the State Court from 
time to time with references and receiverships; if that you 
may call a position or not. 

Q. I will ask you if you have had in your varied busi¬ 
ness experience any connection with steel and iron scrap 
people? A. I represented some of the scrap iron people for 
a number of years involving some very substantial 
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97 amounts. For instance, two individuals bought a 
boat to be scrapped and they didn’t trust each other, 

why, I have taken it off their hands in the name of the 
corporation and held it for them. And similar items like 
that. 

Q. So, have you had any of the members of your family 
identified with that business? A. Yes. My brother has 
been connected with the steel and iron scrap business for 
upwards of forty years. 

Q. And you have handled many of his transactions, have 
you? A. Oh, yes, I have had quite a number of them. 

Q. You heard the testimony of the Plaintiff in this case, 
have you ? A. I did. 

Q. You have been in attendance of the Court every min¬ 
ute? A. I have. 

Q. Have you reviewed the articles as set out in what has 
been identified as the Plaintiff’s Exhibit Number 2? The 
Circular number 724? A. Yes. 

Q. Do you have any familiarity with those articles? A. 
Well, I have a general familiarity with bidding for Gov¬ 
ernment surplus and other articles of similar kind. 

98 Q. And as an attorney, did you hear the testimony 
of the Plaintiff as to the services performed in this 

particular matter under controversy? A. I did. 

Q. Are you able to arrive at a figure of a reasonable sum 
that an attorney under the existing circumstances would 
reasonably charge ? A. I am. 

Q. What would that amount be. 

Mr. Geiger. I object. 

The Court. State the objection. 

Mr. Geiger. I don’t think the witness has been qualified 
to testify. First, I don’t know whether he is trying to 
qualify him as a scrap expert or as a lawyer. Secondly, I 
don’t think he has laid a foundation to qualify him to tes¬ 
tify to the services rendered in this jurisdiction that he 
claims he rendered here. 

The Court. Objection overruled. 
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The Witness. I may add that I am a member of this Bar. 
I maintained an office in this District a number of years 
ago in partnership with the late Frank Clark who was for¬ 
merly a member of Congress from Florida, and more re¬ 
cently he was a member of the Tariff Commission. We 
maintained offices in the Washington Building for a num¬ 
ber of years. 

99 I am a member, of course, of the United States 
Supreme Court and any number of United States 

Circuit and District Courts. 

I have handled some very important matters; I think one 
of the few matters I had was with J. John Biggs, Jr. who 
is now the Senior Circuit Judge of the Third Circuit. We 
had a very important litigation, and anti-trust suit, where 
I think we divided with a fee of about $50,000. 

I have also collected large fees in various matters, both 
in anti-trust suits and also in matters involving scrap and 
steel. 

By Mr. St. Lewis: 

Q. Will you go back now and answer the question that 
was asked, Mr. Karasik, before Mr. Geiger objected. A. I 
may also say that at one time the firm of Clark, Karasik, 
and Merle, of which I was a partner, we represented all of 
the American Wrapper Tobacco Growers, both in Florida 
and the shade tobacco in Connecticut. It was a very im¬ 
portant litigation. We had to get the laws, the coolie laws 
of Holland brought here and authenticated. It involved 
a great deal of work, and there was some very, very sub¬ 
stantial compensation paid. 

Q. The question is, Mr. Karasik, if after hearing all 
the testimony that has been produced in this Court- 

100 room today from the witness stand, having heard of 
the performance of the services rendered and the 

amount involved, with the significances of the outcoming 
litigation that would follow if the sale were not completed, 
are you in a position to place a value on the services ren- 
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dered by the attorney, the Plaintiff in this case ? A. I am, 
sir. 

Q. Will you state what the amount would be ? A. I think 
$25,000 is a very reasonable fee. 

Q. Do you want to explain anything further in connection 
with that? A. Well, here is the situation. I base that on 
the fact, first, of the amount involved. Secondly, on the 
little knowledge that I have of the value of the items they 
bought and the possible resale of it. So that the second 
element is the profit. The third element is the probable 
lawsuits which the D. & F. would have been involved in had 
that sale gone to the R. F. C. as it was all slated for to go. 

Mr. St. Lewis. You may cross-examine. 

Cross-Examination 
By Mr. Geiger: 

Q. Mr. Karasik, you have a broad experience in anti¬ 
trust litigation, haven’t you sir? A. I have had an ex¬ 
perience in anti-trust litigation 
101 Q. You have been— A. I may add this, that the 
office, my New York Office, have probably closed over 
2,500 real estate transactions, large transactions running 
into the millions of dollars. 

Q. Your New York office has closed 2,500 real estate 
transactions itself ? A. My New York office. 

Q. You predicate your opinion as to the value of these 
services on three elements, I think you said? A. Yes, sir. 

Q. Would you mind restating them? A. Well, the first 
element that I predicated the services on; here is a bid that 
was accepted improperly. Here is Mr. St. Lewis coming 
in and getting busy. I don’t know any man that would have 
had Senator Wherry reverse his position after the sale— 

Q. At that point, let me just break in. Then you start 
with the premise that this service was extremely valuable 
because Mr. St. Lewis, in effect, succeeding in effecting the 
acceptance of an improper bid? Is that what I am to un¬ 
derstand by your testimony. A. No, I beg your pardon. 
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Q. I wish you would explain it then. A. Please, we are 
both lawyers, so don’t put any words in my mouth. 

102 Q. I am not trying to. I am only trying to get at 
your reasoning on this. A. First of all, I object to 

your characterization as an improper bid, because, when 
the bid was made— 

Q. I beg your pardon. I didn’t so characterize it. You 
did. A. I did not. I said when the bid was made, every¬ 
body acted in good faith. Subsequently it turns out that 
that bid should not have been given to the D. & F., and Mr. 
St. Lewis standing at the Bar, I admit I couldn’t have ac¬ 
complished that. 

Q. What you are saying—am I correct in assuming— 
is that you were impressed with his success in converting 
Senator Wherry? A. I was impressed with it— 

Mr. St. Lewis. I object to that. The witness hadn’t tes¬ 
tified, and counsel says, “I am assuming.” 

The Court. Overruled. 

The witness may answer. 

The Witness. I was impressed with his services of suc¬ 
ceeding in turning a condition that was absolutely adverse 
to the D. & F. to a point where the award was given to 
them, and furthermore, as I said before, it is a profitable 
award, because I happen to know the value of the 

103 items that they bought, and the fact that it saved 
them a terrific amount of litigation. 

By Mr. Geiger: 

Q. That brings us to the second element in your evalua¬ 
tion, that is, as you testified before, your little knowledge. 
You have a little knowledge of the scrap business. 

Now, you have undertaken to evaluate what this bid was 
worth, I take it? 

I didn’t ask you how much it is worth. 

And, I say, you have undertaken to do that? A. May I 
add something else? I will give you one instance. There 
are freight cars in that bid. I am one of the attorneys for 
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the Pressed Steel Car Company. I have been affiliated with 
that company in the capacity of counsel at various times 
for the last twenty-five years. I know what it costs to 
build a freight car, and I know what the freight car is 
worth in the open market. 

Q. What kind of cars were these? A. Freight cars of 
pressed steel— 

Q. I mean these cars here in this bid? A. Well, if you 
will give me that—there are five types of cars, different 
countries. The same type of cars that pressed steel is mak¬ 
ing for export. 

Q. I am asking you what sort of cars were involved in 
this bid? A. Quite a large quantity of them. 

104 Q. Do you know what kind they were, what size 
they were, what their tonnage was ? A. I have taken 
the sizes; I have taken the cars item by item; I have dis¬ 
cussed it with my brother who is an expert employed by 
this Government in various capacities; in fact, he is still 
in the Government employe, and I found that those cars 
that they should have made, that the resale value of the 
cars, taking all the items together, was vastly greater than 
what they bought it for. 

Q. But you have no knowledge— A. I can’t tell you 
offhand— 

Q. You have no knowledge as to what they were sold for 
if they were sold at all? A. No, I have no knowledge except¬ 
ing I can tell you what the market or the reasonable price 
for that type of items were. 

Q. And the third premise was what, now? A. Was the 
saving of the lawsuits. 

Q. What lawsuits? A. Why, these men—according to 
the testimony that was developed in court, they had already 
resold some of the items. 

Q. Will you review for the Court just what that testi¬ 
mony was with respect to lawsuits? A. Well, if I recall 
correctly, one of the letters or some of the correspondence 
tended to show that they have made resales of some 
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105 of the items and I believe that that was one of the 
important points that Mr. St. Lewis raised before 

Senator Wherry. They already made commitments. 

Q. You have no knowledge as to the magnitude of these 
lawsuits about what you are testifying. A. No. 

Q. Or against— A. I couldn’t have any known of that. 

Q. Your own information is that one of the elements in 
your valuation was the fact that there was averted a poten¬ 
tial litigation. A. And Senator WLerry took, on the 
strength of that item alone—Senator WLerry reversed him¬ 
self and recommended that the bid be given them. . 

Q. You go back again to Senator WLerry. Your prem¬ 
ise is that that was the important thing in this case? A. 
No, that is not the premise. That is a part of the picture. 
Senator WLerry refers in his letter to the fact that they 
have resold some of the items; that the Government is sub¬ 
ject to lawsuits, and that they are subject to lawsuits for 
damages they sustained, and they come back— 

Q. The truth of the matter is, as one lawyer to another, 
you know that if the successful bidder had a legiti- 

106 mate cause of action against the Government for 
breaching its contract on the sale, one of the ele¬ 
ments in damages would have been any loss that it suffered 
by virtue of suits to which it was subjected. Isn’t that so. 

Mr. St. Lewis. I object to the form of the question. 

The Witness. It is one thing. 

The Court. He may answer it. Go ahead. 

The Witness. It is one thing to tell the client that he 
has a lawsuit, and another thing to sit down and evaluate 
what it will cost to fight it. 

By Mr. Geiger: 

Q. Is that your answer to my question? A. It is, of 
course. It is obvious. 

Q. Is that your answer to my question? A. That is the 
answer to your question as far as I can get it. 
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Q. One factor you didn’t give consideration to at all, I 
assume from what you said. If you wanted to enlarge your 
answer, it is perfectly satisfactory with me. 

You made no mention of the fact that the period of serv¬ 
ice, the time that elapsed between the employment, or the 
claimed employmnt of this Plaintiff, and the conclusion 
of his service, was a period four days. That isn’t a factor 
to you? A. That is no factor. It is the result. 

107 Mr. Geiger. That is all. Thank you, sir. 

The Court. Is that all. 

Mr. St. Lewis. That is all. 

• ••••*•••• 

110 Mr. St. Lewis. If the Court please, at this time, 
if your Honor will refer to the Bill of Complaint a 

moment, please, sir, as well as counsel. The Plaintiff re¬ 
quests that the Complaint be amended by interlineation, 
the third line, your Honor, wherein it is stated that the 
citizen of the State of California. My advice, and the 
proof now, I think, shows, that he is a resident of the State 
of Washington. So, I ask to insert the word “Washington” 
instead of California there. 

Mr. Geiger. No objection. 

The Court. Very well, that may be done. 

I ask you to take care of it on the Court file. 

Mr. St. Lewis. Yes, sir. 

Now, if the Court please, the fifth line, the Plaintiff asks 
by interlineation to insert these two words “as a partner¬ 
ship, association or joint venture”, under the name of 
D. & F. Ventures. 

Mr. Geiger. Partnership, association or joint venture? 
Mr. St. Lewis. Yes. 

Mr. Geiger. No objection. 

The Court. Very well. That may he done. 

Mr. St. Lewis. I call Mr. Karasik. 

111 Mr. Geiger. I think, if the Court please, before 
we proceed with that, I would object to the word 

“association.” It is too vague and loose. I would have no 
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objection to the expansion of the word “partnership’’ or 
“joint venture”, but I think the word “association” is too 
incomprehensive and meaningless to justify my conceding 
it. I object to it. 

Mr. St. Lewis. It is a legal term, your Honor, as used 
in the District. 

The Court. The Court will permit it. However, it would 
seem that the association would have to have direct rela¬ 
tionship to the transaction here in question. 

Mr. St. Lewis. That is right. 

Thereupon Joseph D. Karasik was called as a witness on 
behalf of the Plaintiff, and having been first duly sworn, 
was examined, and testified as follows: 

Mr. St. Lewis. Your Honor, in connection with this wit¬ 
ness, I have prepared, or the witness, rather, has prepared 
a compilation, and I will be glad to furnish a copy to coun¬ 
sel and ask permission to transmit a copy to the bench if 
I may. 

It may assist in understanding this witness’ testimony at 
the right time. 

Direct Examination 
112 By Mr. St. Lewis: 

Q. Please state your name? A. Joseph D. Karasik. 

Q. Where do you live ? A. 5315 Colorado Avenue, North¬ 
west, Washington. 

Q. What is your business? A. I am a broker, consultant, 
merchant, buyer and seller, in the iron, steel, machinery, 
metals. In other words, the heavy industrial business. 
More particularly in the scrap end of it. 

Q. And how long have you been in that business? A. 
Over forty years. 

Q. Have you ever had any official capacity in connection 
with that business? A. I have. 

Q. When and where? A. I have been employed as an 
expert, as well as an appraiser, by various financial insti¬ 
tutions. I have acted as expert in various lawsuits for the 
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firms of White and Case, and others. I was consultant for 
the War Assets Administration. I was in the War produc¬ 
tion Board in the capacity as Chief Analyst, in analyzing 
requests during the war for critical machine tools and met¬ 
als. I was Chief of Short Bange Material at the War De¬ 
partment, Signal Corps. I had a title of Special Ex- 

113 pert with the United States Maritime Commission, 
handling the sale of surplus materials; materials 

that became surplus due to contract termination. I also 
handled general surplus for the United States Maritime 
Commission, as well as the War Assets Administration. 

Q. Were you ever employed by the British Board of 
Munitions of War? A. I was. In 1917, just as I was in¬ 
ducted into the Service, the British Board of Munitions of 
War called me in on a matter involving 30,000 tons of steel 
scrap. 

Mr. Geiger. In the order of saving time, are you under¬ 
taking to qualify this gentleman as a scrap expert? 

Mr. St. Lewis. Yes. 

Mr. Geiger. I am willing to concede his qualifications. 
By Mr. St. Lewis: 

Q. Do you know the defendant, Louis Dulien? A. I do. 
Q. How long have you known him? A. Over twenty-five 
years. I knew him when he first came to New York in the 
early twenties. 

Mr. Geiger. You have answered the question. 

The Court. Yes. Next question, please. 

By Mr. St Lewis: 

Q. I now hand you what has been marked Plaintiffs Ex¬ 
hibit 2. 

114 I will ask you to state to his Honor if you have 
seen that before ? A. I have. 

Q. Have you analyzed that at length? A. I have. 

Q. Are you familiar with the items set out in there? A. 
Yes, sir. 
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Q. Are you prepared to state to the Court what, in your 
opinion, was a reasonable value for those articles, page by 
page? 

Mr. Geiger. Objection. 

The Court. It may be received. The Court thinks it may 
have some bearing on the value of the services if the Plain¬ 
tiff is entitled to recover. 

Mr. St. Lewis. That is what I am leading up to, your 
Honor. 

The Witness. May I have that copy so I can follow 
through? 

By Mr. St. Lewis: 

Q. Is that the compilation that you prepared? A. Yes, 
sir. 

Q. Now, will you take page by page and explain to his 
Honor for the benefit of the record how you arrived at 
those sums? A. We will take on page 1, 6 locomo- 
115 tives. Item 1, that is, taking them together. Items 
1 to 6. 

These are mine cars. 

We take the 6 locomotives at $2,000 apiece; figure them 
very, very conservatively. 

Mr. Geiger. If the Court please, again, in the interest of 
time, if the Court is going to admit this evidence, as it has 
indicated it will, why doesn’t counsel—if I may make this 
suggestion—offer his exhibit— 

The Court. As shown by this compilation? 

Mr. Geiger. Yes. 

Mr. St. Lewis. All right. For the sake of brevity, I will 
do that. 

I will have it marked as Plaintiff’s Exhibit Number 25. 

(Paper referred to marked Plaintiff’s Exhibit Number 
25 for identification.) 

The Court. Let the record show that Number 25 is the 
compilation referred to in the stipulation just entered. 

Mr. Geiger. Sir? 
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The Court. I am indicating for the record that this com¬ 
pilation, which has been marked Plaintiff’s 25, is the com¬ 
pilation to which you just entered a stipulation. 

Mr. Geiger. With respect to the fact that the witness 
compiled it and— 

116 The Court. That the witness would testify as 
shown by this statement. 

Mr. Geiger. Of course, subject to my continuing objec¬ 
tion predicated on the premise that it is not competent evi¬ 
dence here. 

The Court. Yes. 

It will be received. 

(Plaintiff’s Exhibit Number 25 for identification received 
in evidence.) 

By Mr. St. Lewis: 

Q. Handing you what has been marked Plaintiff’s 25, I 
will ask you to state briefly what that is, Mr. Karasik. A. 
The material contained in that list, such as mine cars, loco¬ 
motives, flat cars, top cars— 

Mr. Geiger. Well, it is material contained in the list, 
isn’t it. 

Mr. St. Lewis. Please. I have difficulty hearing the 
witness. 

The Witness. May I be permitted to continue, your 
Honor? 

The Court. I don’t quite understand the purpose of it 
in view of the stipulation. 

Mr. St. Lewis. Well, it is primary to the question, your 
Honor, if there were any new rails in there, their value. 
The Court. What difference would that make? 

117 Mr. St. Lewis. All right. 

• ••••••••• 

123 The Court. I would agree that he has qualified 
himself to express an opinion as to the value of the 
property involved in this transaction, and I have taken his 
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opinion on that. But, he hasn’t indicated that he can qual¬ 
ify as an expert on the value of legal services. 

Mr. St. Lewis. Of course, my last question to him was: 
is he prepared to state to your Honor and to the record an 
estimate as to w T hat the services of a man who obtained the 
contract of this material would be worth. Regardless of 
whether he was an attorney. 

The Court. And there was objection to that, which has 
been sustained. 

The Witness. Excuse me, your Honor, may I speak with 
counsel? 

(Brief conference between the witness and Mr. St. Lewis.) 

Mr. St. Lewis. Let the record show that the Plaintiff, 
through this witness, offers this testimony feeling that the 
witness is qualified as a qualified businessman, in this par¬ 
ticular line of endeavor, and if he were permitted to an¬ 
swer, he would answer that any agent, attorney, employee, 
or a person in any capacity who had obtained this award 
after the award had been cancelled would be entitled to 
compensation in the sum of $25,000. 

124 Mr. Geiger. Of course, if the Court please, this 
proffer is completely inconsistent with the conten¬ 
tions of the Plaintiff or his testimony, and for that reason 
I think should not even be accepted as a proffer to what 
the evidence would prove. 

The Court. Well, the proffer may stand because it does 
not mean anything to me now anyhow, because I have over¬ 
ruled it 

The Court. Mr. Geiger, you may cross-examine. 

Mr. Geiger. No cross-examination. 

(The witness left the stand.) 

Thereupon Walter N. Tobriner was called as a witness 
on behalf of the Plaintiff, and having been first duly sworn, 
was examined, and testified as follows: 
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Direct Examination 
By Mr. St. Lewis: 

125 Q. Please state your name. A. Walter N. Tob- 
riner. 

Q. Where do you live, Mr. Tobriner? A. 6100 Thirty- 
third Street, Northwest, Washington, D. C. 

Q. What is your business, sir? A. I am a lawyer. 

Q. Of what school are you a graduate ? A. Of Princeton 
University and Harvard Law School. 

Q. Are you a member of a firm? A. Yes. I am associ¬ 
ated with my father. 

Q. How long have you been practicing law? A. Since 
1927. Twenty-four years. 

Q. I believe your father is the oldest practicing lawyer 
in the District; isn’t that right? A. I think he is. 

Mr. Geiger. Are you undertaking to qualify Mr. Tob¬ 
riner as an expert in this jurisdiction with regard to the 
value of legal services? 

Mr. St. Lewis. If counsel will let me try this case— 

Mr. Geiger. I will be very happy to concede his qualifi¬ 
cations. I know Mr. Tobriner and the Court knows Mr. 
Tobriner and we know he is a qualified lawyer in this juris¬ 
diction. Simply trying to conserve your very valuable time. 

Mr. St. Lewis. Thank you. Counsel is so accommodat- 
ing. 

By Mr. St. Lewis: 

Q. Mr. Tobriner, as a member of the Bar, you have 

126 handled considerable estates and business transac¬ 
tions, haven’t you? A. I have, sir. 

Q. If a member of the Bar of the District of Columbia 
had practiced law for thirty-five years and held the posi¬ 
tion of United States Attorney in Oklahoma, Assistant At¬ 
torney General of the United States located in Washington, 
D. C., practiced law in the District of Columbia since 1934, 
were to assist in obtaining for an entity known as D. & F. 
Ventures a quantity of material that has been testified tc 
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by an expert, and if he were able to bring it, would pay 
$300,000 and some dollars, if this legal entity, after the 
award had been made to them, were advised by the seller, 
the War Assets Administration, a Governmental agency, 
that delivery could not take place, and if the purchaser, the 
D. & F. Ventures had sold portions of that award and 
stated they would be subjected to litigation, and if the at¬ 
torney who was employed by cable, were able to obtain title 
for this entity, D. & F. Ventures, in presenting the matter 
to the various officers of the Federal Government and able 
to prevail, with the amount involved, Mr. Tobriner, are you 
willing to state the amount of compensation that attorney 
would be entitled to ? 

Mr. Geiger. Objection. 

The Court. Overruled. 

127 Mr. Geiger. May I be heard briefly, if the Court 
please? 

The Court. Yes. 

Mr. Geiger. The basis of my objection is one assertion 
in the hypothetical question, which is highly germane to 
the whole presentation, and that is the assertion by the 
counsel for the Plaintiff in his propounding of the question, 
that the Plaintiff was able to obtain title, which belies the 
facts altogether. The facts are that this award was made 
long prior to the entrance into the picture of the Plaintiff, 
long prior to the time that his services were sought, and 
what his services were sought for, and what he accom¬ 
plished, if anything, was not the procurement of the award, 
not the procurement of the passage of the title, but the 
expedition of its delivery to the successful bidder whose 
bid had been awarded to him long prior to his entrance into 
the picture. For that reason, I object. 

The Court. The Court will allow the answer on cross- 
examination. 

You may include the elements you suggested if you wish. 

Mr. Geiger. Yes, sir, very well. 

The Witness. May I ask counsel a question? 
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Will you give me the figures, Mr. St. Lewis, involved in 
the transaction? 

By Mr. St. Lewis: 

Q. It has been testified to and agreed to by coun- 

128 sel for the defendant that the expert testified the 
value in his estimation, to him as a dealer, would be 

three hundred twenty-eight thousand— 

The Court. Mr. St. Lewis, I think you should have the 
witness assume that the value is as stated, and not the mere 
fact that it has been testified to. 

Mr. St. Lewis. I see. 

By Mr. St. Lewis: 

Q. Did you hear the testimony of the prior witness, Mr. 
Karasik? A. I did. 

Q. You didn’t catch the final amount that he stated? A. 
I did not. 

Mr. St. Lewis. May I give the witness the exhibit, your 
Honor, to give him that amount. 

Mr. Geiger. You may state the amount that is included 
in the compilation. It is in evidence. 

Mr. St. Lewis. $328,686. 

The Witness. And what was the amount of the bid? 

Mr. St. Lewis. $164,800. 

The Witness. I should state in my opinion that the rea¬ 
sonable value of those services were not less than $10,000. 
Mr. St. Lewis. That is all. 

Cross-Examination 

By Mr. Geiger: 

129 Q. Mr. Tobriner, your response to the question as 
to value was predicated, of course, upon the hypo¬ 
thetical question that was presented to you by Plaintiff’s 
Counsel, and if there were any material variance in the 
facts as they existed, rather than as presented to you, that 
might affect your conclusion? A. That is correct. 





63 


Q. Now, let me take this up with you, then, perhaps piece¬ 
meal. 

If it should develop that instead of the Plaintiff obtain¬ 
ing title to this award—to this material—as has been stated 
in the hypothesis to you, that the fact of the matter is that 
the award had long prior to the entrance into the picture 
of the Plaintiff, been awarded to the parties that he re¬ 
ferred to; would that affect your answer! A. I would want 
to know the details of the situation, Mr. Geiger. 

Q. Very well, suppose this situation were the fact: that 
an award had been made on a public opening on December 
1, 1947, which resulted in the award being approved by the 
Regional Review Board of the War Assets Administration 
of Hawaii on December 12th of 1947, in which the award 
was made to an individual known as Fred Friedeberg, and 
that on December 22, this same award which had been af¬ 
firmatively determined in his favor on December 
130 12th by the Review Board, was made to him formally 
in a letter dated December 22, 1947, which I read to 
you and which says: 

“Mr. Fred Friedeberg, The Royal Hawaiian Hotel, Hono¬ 
lulu, T. H. 

“Dear Sir: 

“You are hereby notified that your bid of $164,815.00 as 
an over-all bid covering all the property offered by this 
Regional Office under Sales Circular No. 724 Railroad 
Equipment is accepted by War Assets Administration as 
of this date. 

“Will you kindly make arrangements with this Regional 
Office for payment of the full purchase price and removal 
of the property.” 

Now, stopping at that point for the moment—this letter 
is signed by the way: “Sincerely yours, Associate Regional 
Director, War Assets Administration.’’ 

Stopping at that point for the moment, and calling your 
attention to the fact that what was first presented to you 
as being the situation, is different in respect to the fact that 
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the award was made to the party in question on December 
12; would that affect your answer? A. At that point, the 
Plaintiff had performed no services? 

131 Q. Correct. A. So naturally I shouldn’t think he 
should be compensated up to that point. 

Q. Now, assuming thereafter there was a delay ensued 
in the delivery of the property to the successful bidder be¬ 
cause of a business understanding of the facts on the part 
of one of the United States Senators who was deeply con¬ 
cerned with Small Business priority bids, and that by vir¬ 
tue of his intervention generally—not specifically with re¬ 
gard to this bid, but generally with regard to the whole 
situation— A. The Senator’s intervention? 

Q. The Senator’s intervention—the delivery of the prop¬ 
erty and the consummation of the transaction was delayed. 
And assume, too, that on January 23, the Plaintiff in this 
case was retained by cable from Honolulu, from the suc¬ 
cessful bidder, who requested him after giving him the de¬ 
tails of the status of the situation to take steps to conclude 
the award, and that thereafter, over a period of four days, 
the Plaintiff, in pursuance of his retainer, presented the 
facts to Senator Wherry and apprised him of something 
which he had not theretofore known, and that is that the 
award had already been made on this particular transac¬ 
tion, and that in consequence of that fact the Senator di¬ 
rected a letter to the War Assets Administration, which is 
in exidence as Plaintiff’s Exhibit Number 5 and 

132 which I shall read to you—it is on the letterhead of 
the United States Senate—this is a copy: 

“Special Committee to Study Problems of American 
Small Business. 

“Dated January 26, 1948, 

“Mr. John Joss, Legal Counsel, War Assets Administra¬ 
tion, Temporary ‘I’ Building, Washington, D. C. 

“Dear Mr. Joss: 

“With reference to my letter of January 17, 1948 I de¬ 
sire to make quite plain the attitude of this Committee as 
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far as the sale of railroad equipment by your Honolulu 
Office is concerned. 

“It has come to my attention since the transmittal of the 
letter of January 17 that your Honolulu Office, on Decem¬ 
ber 22, 1947, made an award to the commercial bidder for 
this railroad equipment. I was not aware of this situation 
when I wrote the letter of January 17. 

“While I feel that War Assets Administration should 
pay strict attention to the small business priority power 
of the Reconstruction Finance Corporation, as set forth in 
the RFC Extention Act, on sales of surplus prop- 

133 erty, I can see that in this particular case War As¬ 
sets Administration and the Government would be 

open to a serious question of liability if the award to the 
commercial bidder were cancelled. 

“Therefore, it is my opinion that the War Assets Ad¬ 
ministration should go through with its award. 

“As Chairman of the Senate Small Business Committee, 
however, I do not want you to feel that this is to be con¬ 
strued as a precedent or that we are not going to be vigi¬ 
lant in seeing to it that this situation will not be allowed 
to arise again. I feel very strongly about the small busi¬ 
ness priority power of RFC and feel that it should be 
strictly adhered to in all subsequent transactions. 

“Very truly yours, 

Imprinted: “Kenneth S. Wherry, Chairman.” 

Now, assume that following receipt of that letter by Mr. 
Joss of the War Assets Administration, appropriate steps 
were taken to eliminate the delay, the suspension of deliv¬ 
ery, and the delivery was, in fact, effective; and assume, 
too, that Mr. Joss, as a witness in this case, testified that 
the transaction was in all respects a regular trans- 

134 action and was consummated by War Assets in 
the same manner as any other regular transaction 

would be. 

Would those facts, keeping in mind the factors that I 
have given you, affect your conclusion as to the value of 
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the services as testified to by you on direct examination? 
A. They would. 

Q. To what extent? A. If the only services Mr. St. Lewis 
performed was to apprise Senator Wherry of facts such as 
you have indicated here, I don’t think the services would 
be worth what I have testified to. 

Mr. Geiger. That is all. 

Mr. St. Lewis. That is all. 

The Court. Step down. 

(The witness left the stand.) 

Mr. St. Lewis. That is all, your Honor. 

The Court. You may proceed. 

Mr. Geiger. Shall I proceed or does the Court wish to 
reserve its ruling on these various objections to the Ex¬ 
hibits that have been offered by the Plaintiff which the 
Court indicated it would overrule pending— 

The Court. They are in for your purposes now until the 
case is all in. 

The Court will not further rule. 

135 Mr. Geiger. All right. 

EVIDENCE ON BEHALF OF DEFENDANT. 

Mr. Geiger. At this time I would like to read in evidence 
a deposition which has been filed in this cause. 

The Court. Do you want help on this ? 

Mr. Geiger. There is no cross-examination, on this, if 
your Honor please. 

The Court. I mean on the question and answer. 

Mr. Geiger. I can do both, unless your Honor prefers it 
otherwise. 

The Court. You may proceed. 

Mr. Geiger. May I suggest before we proceed to the 
reading of the deposition, that there is a typographical 
error that I want to correct of record. 

On page 1 of the deposition in the primary statement, 
there appears the phrase “was taken for and on behalf of 
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the defendants.’’ That is contrary to the notice. It was 
taken for and on behalf of the defendant Louis Dulien, the 
only party who has entered an appearance or who has been 
served in this case, and that was a typographical error as 
evidenced by the notice to take depositions, which reads, 
as the Court will observe from the notice filed in this cause, 
“That defendant Louis Dulien, in the above-entitled cause, 
will proceed to take the deposition of Louis Dulien.” 

136 The Court. What do you say to that, Mr. St. 
Lewis? 

Mr. St. Lewis. I can’t say anything to it, your Honor. 
I see it is taken on behalf of the defendants. 

Mr. Geiger. Well, there is no appearance for anybody 
except for Louis Dulien. I only represent Louis Dulien. 
The notice, in terms, recites— 

The Court. Doesn’t it show the appearances there? 

Mr. St. Lewis. For Fred Friedeberg? 

The Court. No. The deposition would show who ap¬ 
peared and whom they appeared for. 

Mr. Geiger. Yes, and the deposition does, and the typo¬ 
graphical error follows. 

Mr. St. Lewis. It says the defendants, representing Ir¬ 
win Geiger. 

Mr. Geiger. The stenographer made an initial mistake 
in the first instance and I should like to read into the rec¬ 
ord at this time the notice itself, the notice that was served 
upon the Plaintiff for the taking of this deposition. 

The Court. Very well. 

Mr. Geiger. It is entitled: “In The Cause” and it de¬ 
clares: “Notice to take depositions upon oral examination. 

“To Roy St. Lewis, attorney for Plaintiff—” 

The Court. What are you reading from? 

Mr. Geiger. From the notice that is filed in this case. 

Mr. St. Lewis. It is already in the record here, 

137 your Honor. 

Mr. Geiger. It is not in the record in the form 
that I think it should be in. 
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The Court. It mnst be in there. 

Mr. Geiger. Well, let the Court look at it. 

(Shown to the Court) 

Mr. Geiger. My point is a very simple one, if the Court 
please. The Court will find in the notice, that the notice is 
from the defendant Louis Dulien, and nobody else. 

The Court. Very well. 

Mr. Geiger. Now, my request to the Court at this time 
is that the deposition be corrected by the deletion of the 
typographical error. 

Mr. St. Lewis. I would object to any corrections. 

Mr. Geiger. Just a minute. Let me finish. Wherefore 
the word “Defendants” appears, that the “s” is an error 
and it should be deleted. Where, on the deposition itself, 
the phrase “defendants appearing by Morris A. Robbins, 
representing Irwin Geiger, counsel for defendants”, that 
wherever the word “defendants” there appears, the “s” 
should be stricken, because it is not consistent with the 
notice and is not the fact. 

The Court. In the absence of consent by the Plaintiff, 
the Court thinks this becomes a part of your defense 
138 and is not a matter that the Court may rule on at 
this time. 

Mr. Geiger. Very well. 

I shall now read the deposition pursuant to notice. 

Page 2: 

“Louis Dulien, called as a witness on behalf of the de¬ 
fendants, having been first duly sworn by the Notary Pub¬ 
lic to tell the truth, the whole truth, and nothing but the 
truth, was examined and testified as follows: 

“Direct Examination 

“By Mr. Robbins: 

“Question. Will you state your full name, please. 

“Answer. Louis Dulien. 

“Question. Where do you reside, Mr. Dulien? 


69 


i 


“Answer. 4000 Denny-Blaine Place, Seattle, Washing¬ 
ton. 

“Question. Yon are a resident of the State of Washing¬ 
ton! 

“Answer. Yes, sir. 

“Question. Mr. Dulien, did you individually ever enter 
into any joint venture or other business relations with Fred 
Friedeberg pertaining to surplus properties or any other 
properties in Honolulu? 

139 “Answer. No, sir. 

“Question. Do you know Roy St. Lewis, the plain¬ 
tiff in this case ? 

“Answer. I met him once. 

“Question. When and where? 

“Answer. In Washington, D. C., a few years ago when 
I was in one of the Government Offices, he served some 
papers on me in company with another gentleman whom I 
did not know. 

“Question. Can you fix the date when you met him to 
your best recollection? 

“Answer. I think it was about the middle of 1949. 
“Question. And prior to that time you had no acquaint¬ 
ance with him whatsoever? 

“Answer. None whatsoever, no, sir. 

“Question. Did you individually ever employ Roy S’t. 
Lewis, in any capacity whatsoever? 

“Answer. I did not. 

“Question. Did you ever authorize Fred Friedeberg to, 
or anybody else to employ Roy St. Lewis? 

“Answer. I did not. 

“Question. Are you individually connected with the 
D. & F. Ventures? 

140 “Answer. No, sir. 

“Question. Were you ever individually connected 
with the D. & F. Ventures? 

“Answer. No, sir. 

“Question. Will you state who constitutes the D. & F. 
Ventures? 
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11 Answer. The D. & F. Ventures is made up of the Dulien 
Steel Products, Inc., of Washington and Mrs. Ruth Friede- 
berg. 

“Question. You individually have no interest or connec¬ 
tion with the D. & F. Ventures? 

“Answer. No, sir.” 

The Court. Read those names again of those who consti¬ 
tute the D. & F. Ventures. 

Mr. Geiger. Yes, sir. 

“Question. Will you state who constitutes the D. & F. 
Ventures? 

“Answer. The D. & F. Ventures is made up of the Dulien 
Steel Products, Inc., of Washington, and Mrs. Ruth Friede- 
berg. 

“Question. You individually have no connection or in¬ 
terest with the D. & F. Ventures? 

“Answer. No, sir. 

“Question. And never had any at any time? 

“Answer. No, sir. 

141 “Question. Are you individually indebted to Roy 
St. Lewis, the Plaintiff herein, in any amount what¬ 
soever, or for any reason whatsoever? 

“Answer. No, sir. 

“Question. Have you individually ever had any kind of 
a business transaction with him? 

“Answer. None whatsoever. 

“Question. Do you now or did you ever individually 
have any interest in the property that was purchased from 
the War Assets Administration Special Offering HAO-62- 
164 (Circular 724)? 

“Answer. I do not and I never have had any. 

“Question. Did you individually ever make any hid or 
offer to the War Assets Administration under that Special 
Offering? 

“Answer. I did not. 
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“Question. Did you ever authorize Fred Friedeberg or 
anybody else to bid for you individually in connection with 
that offering? 

“Answer. I did not. 

“Mr. Robbins: That is alL” 

Signed: “Louis Dulien, Witness. Deposition Upon Oral 
Examination Concluded. ’ ’ 

To which is appended the customary certificate which I 
won’t read unless the Court directs me to. 

142 The Court. Oh, no. 

Mr. Geiger. That concludes the deposition of the 
defendant Dulien. 

The Court. Very well. 

Mr. Geiger. The deposition will disclose that there was 
no cross-examination. 

At this time, if the Court please, I would like to introduce 
two exhibits which have been heretofore identified in evi¬ 
dence. 

At this time I desire to offer in evidence on behalf of the 
defendant Dulien, Defendant’s Exhibit Number 1 which has 
been heretofore identified. 

Mr. St. Lewis. No objection. 

The Court. It may be received. 

(Defendant’s Exhibit Number 1 for identification re¬ 
ceived in evidence.) 

Mr. Geiger. I will now offer in evidence Defendant’s Ex¬ 
hibit Number 2, which has been heretofore identified in evi¬ 
dence. 

The Court. Let me see what that was. 

Mr. Geiger. I would like to, I think, read to the Court 
Defendant’s Exhibit Number 1, before we proceed with 
Number 2. 

The Court. All right. 

• ••••••••• 

144 At this time I should like to read to the Court from 
an Exhibit that is already in evidence, Plaintiff’s 
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Exhibit Number 2, Circular 724. I think your Honor has 
that up there. 

The Court. I understand you want to read it? 

Mr. Geiger. No, I want to read an excerpt from it as 
part of the Defendant’s case. 

The Court. Very well. 

Mr. St. Lewis. That exhibit in toto is already in evi¬ 
dence. Is counsel arguing the case now. 

The Court. That is the reason I asked. He wants to call 
attention to a part. 

Mr. St. Lewis. I see. 

Mr. Geiger. I want to direct the Court’s attention to 
page 13. 

Mr. St. Lewis. I want to object to counsel testifying, 
your Honor. 

Mr. Geiger. And I offer in evidence on behalf of the 
defendant this excerpt from Plaintiff’s Exhibit 2 appear¬ 
ing on page 13. 

Mr. St. Lewis. I submit, your Honor, that is a repeti¬ 
tion. It is already in evidence. 

The Court. I want to know what he is talking about. 

Mr. St. Lewis. Yes. But he offers it in evidence, he 
says. 

145 Mr. Geiger. The following language: 

Appearing in the last paragraph above the line, 
near the bottom of the page, under the general Heading of 
“General Requirements”, the second paragraph of that 
statement ‘ ‘ General Requirements ’ ’: 

“A deposit of 10 per cent of the total bid (or offer) 
must accompany each bid (or offer). An additional 2 per 
cent is required if amount of bid by purchaser exceeds 
$100,000. Prospective purchasers who have established 
credit may submit the following certification in lieu of a 
deposit: ‘I (We) hereby certify that I (we) have an es¬ 
tablished line of credit with the War Assets Administration 
Office at.on a specified ap- 


(Insert address of WAA office) 
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proval from the WAA Credit Division of such office; and 
that this certification is submitted in lieu of a deposit on 
the attached bid.’ ” 

It is that to which I directed the Court’s attention. 

At this time I offer in evidence Defendant’s Exhibit 
Number 3, which is a certified copy— 

Mr. St. Lewis. Wait a minute. Counsel is testifying 
what it is. 

Mr. Geiger. Well, I can identify to the Court, can’t I? 

The Court. Yes. Go ahead. Let’s see what it is. 

Mr. Geiger. Which is a certified copy of the death 
146 certificate of Fred Friedeberg. 

(Death certificate referred to marked Defendant’s Ex¬ 
hibit Number 3 for identification.) 

The Court. Any objection? 

Mr. St. Lewis. I don’t know whether there is or not, 
your Honor. 

Mr. Geiger. Do you want to look at it again? 

Mr. St. Lewis. I haven’t seen it, your Honor. 

Mr. Geiger. Well, take a good look at it. 

(Death certificate handed to Mr. St. Lewis.) 

Mr. St. Lewis. I don’t know whether it is the same Fred 
Friedeberg or not. It says “Theodore” here. That is the 
first thing I see. 

The Court. What is it. 

Mr. St. Lewis. I see “Theodore” Friedeberg here. 

I don’t see “Fred”. 

I don’t know whether he is deceased or not, your Honor. 

The Court. Let me take a look. 

Mr. St. Lewis. That is the first glance of it here. I 
have never seen it either. 

No, I am mistaken. It says: “Birthplace of father: 
Theodore.” That is right. 

The Court. Is there objection ? 

Mr. St. Lewis. Well, I am not prepared to object or to 
admit it, your Honor, because I don’t know. 






74 


147 The Court. Defendant’s 3 will be received. 

(Defendant’s Exhibit Number 3 for identification re¬ 
ceived in evidence.) 

Mr. Geiger. At this time, I call Mr. Paul R. Harmel as 
Defendant’s witness. 

Thereupon Paul R. Harmel was called as a witness on 
behalf of the defendant, and having been first duly sworn 
was examined and testified as follows: 

Direct Examination 
By Mr. Geiger: 

Q. State your name, please. A. Paul R. Harmel. 

Q. Where do you live, Mr. Harmel? A. In Washington. 

Q. Will you give the record your address ? A. 5819 14th 
Street, Northwest. 

Q. And what is your occupation or profession? A. I am 
a lawyer. 

Q. How long have you been so engaged? A. Twenty- 
three years. 

Q. Where were you educated in preparation for your 
practice of the profession? A. I w T as educated at Harvard 

College, graduate school and law school. 

148 Q. And since what year have you been practicing? 

A. Since 1928. 

Q. Where? A. Most of that time my practice was in 
Cleveland, Ohio. From 1928 to 1942. In 1942, I did some 
war work with the Foreign Economic Administration. I 
was with the Foreign Economic Administration and the 
R. F. C. to the end of the War when I left. And since that 
time I have been practicing primarily in Washington. 

Q. You still retain your association in Cleveland? A. 
Yes. 

Q. What is the name of your firm in Cleveland or what 
was its name? A. Horowitz, Keifer, and Harmel. 

Q. Where do you practice in Washington? A. My office 
is in the Tower Building. 
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Q. In an office association with myself ? A. With you, 
Mr. Geiger. 

Q. What has been the nature of your practice in Wash¬ 
ington or since the termination of your Government serv¬ 
ice in 1945 ? A. It has been chiefly in the field of adminis¬ 
trative law, in negotiations and contracts with administra¬ 
tive agencies here. 

Q. Let me propound this hypothetical question to 
you: 

149 Suppose Plaintiff in this case, an attorney ad¬ 
mitted to practice for some thirty-five years, on Jan¬ 
uary 23, 1948, were retained by cable by one Fred Friede- 
berg who resided in Hawaii to represent him in connection 
with an award that had been made to Friedeberg on the 
preceding December 12, 1947, by the War Assets Adminis¬ 
tration for certain railroad equipment, the award being in 
the sum of $164-odd thousand dollars, and assume that at 
the time that this request for representation by Fred 
Friedeberg to the Plaintiff was made, that the delivery of 
the property had not been effected in response to that 
award, and that the Plaintiff was requested to proceed to 
expedite the delivery of that property and to effect the 
assurance that it would be delivered in conformity with the 
prior award, and that pursuant to that employment of 
Plaintiff, the Plaintiff called the Office of the War Assets 
Administration and there procured a Circular advertising 
the property which was the subject of the award and which 
he had been requested to procure in the cable requesting 
his services, and that thereupon the Plaintiff called at the 
R. F. C., as he had learned from the cable, there being 
some apparent difficulty with regard to an irregularity in 
the bid; that he thereupon called on Senator Wherry, who 
it developed had on January 17th written a letter to the 

War Assets Administration objecting generally to the 

150 disposition of the property included in the award 
which was the subject of the Plaintiff’s activity, and 

that the Senator thereupon being apprised for the first 
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time that he had been unaware of a fact which was made 
apparent to him by Plaintiff, namely, that the award had 
already been made on the property which was the subject 
of his prior general objection, and that pursuant to that 
enlightenment, the Senator wrote a letter to John Joss, 
the then Head of the War Assets Administration, with a 
copy to the R. F. C., explaining that his prior letter which 
had apparently caused the delay in the consummation and 
delivery of the awarded property, was the product of a mis¬ 
apprehension on his part which he was now clarifying, but 
warning that he would not tolerate any deviation from the 
strict compliance with the small business priorities act; 
and assume, too, that following the receipt of that letter 
from Senator Wherry, War Assets forthwith released the 
property and directed its Hawaiian office to consummate 
the award, and that the entire lapsed time between the re¬ 
tainer by cable and its consummation was not to exceed 
four day total time elapsed, with the activities in that four 
days as I have detailed to you; what would you say the 
reasonable value in this jurisdiction of the services of such 
an attorney were worth? 

Mr. St. Lewis. I want to object to it as not the state 
of facts under discussion. The Plaintiff testified that he 
was at the R. F. C.; the Plaintiff testified he went to 
151 the Chairman of the House Small Business Commit¬ 
tee ; the Plaintiff testified that he went back the sec¬ 
ond time— 

The Court. The Court will take the answer but, in doing 
so, will observe as to this type of question, and others, that 
the weight which the Court will accord to the opinion 
stated will rest some way upon whether essential elements 
have been included or excluded from the questions. And 
upon cross-examination, Mr. St. Lewis will be privileged 
to include other factors which he thinks have been avoided. 

You may answer. 

The Witness. My opinion of the reasonable value of the 
services would be $500. 
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The Court. How much? 

The Witness. $500. 

Mr. Geiger. You may cross-examine. 

Cross-Examination 

By Mr. St. Lewis: 

Q. Your name is Harmel? A. Harmel. 

Q. You are associated with Irwin Geiger, as you testified. 
Mr. Geiger. He so testified. 

The Witness. No, I have an office in the same suite of 
offices he has. 

Mr. Geiger. He so testified. 

152 Mr. St. Lewis. Am I going to be permitted to 
cross-examine? 

Mr. Geiger. Yes, I am sorry. Excuse me. 

The Court. Yes, you may cross-examine. 

By Mr. St. Lewis: 

Q. How long have you been associated with Mr. Geiger? 
A. I have occupied space in that same office, I think about 
three years. 

Q. You knew Fred Friedeberg, didn’t you? A. No, never 
met him. 

Q. You knew Louis Dulien? A. I have met Mr. Dulien. 
Q. You know that at this particular time that this hypo¬ 
thetical question was submitted to you, that Mr. Geiger 
represented Louis Dulien and Fred Friedeberg, didn’t you? 
A. You mean at this moment? 

Q. My question is: at the time, which was January, 1948, 
if Mr. Geiger, in whose office you are associated, wasn’t the 
attorney for Mr. Dulien and for Mr. Friedeberg? A. At 
that time, I did not know that. 

Q. You did not know that? A. No. 

Q. When did you first learn that? A. That he was the 
attorney for—I don’t know that he is the attorney for Mr. 
Friedeberg now. 

153 Q. You don’t? A. No. 
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Q. Do you know if he is the attorney for Mr. 
Dulien yet? A. Yes, he is attorney for Mr. Dulien. 

Q. Do you know how many years he has been the attor- ’ 
ney for Mr. Dulien? A. I don’t know. I think it has been 
quite a few years from what I have heard. 

Q. But you don’t represent Mr. Dulien? A. No, sir. 

Q. You never did any work for him? A. No, sir. 

Q. Do you know whether Mr. Dulien has a steady em¬ 
ployee in your office ? A. Has a steady employee ? 

Q. And has had; yes? A. In our office? 

Q. Yes, sir. A. I know of no such employee. 

Q. What ? A. I know of no such employee. 

Q. Did you ever hear of Rod Pennoyer? A. Who? 
154 Q. Rod Pennoyer? A. Never heard of him. 

Q. He doesn’t have an office there with you and 
Mr. Geiger? A. No, sir. 

Q. And you say my services, or the Plaintiff’s services, 
are worth $500? A. Yes. I am not referring to you 
personally. 

Q. Oh, no. A. I am expressing an opinion as to the value 
of the services of a lawyer with all of the qualifications 
stated. 

Q. Now, do you know why Mr. Friedeberg and Mr. 
Dulien employed the Plaintiff in this case rather than re¬ 
taining Irwin Geiger, their counsel? A. I don’t know that 
Mr. Dulien and Mr. Friedeberg employed the attorney in 
this case. 

Mr. St. Lewis. That is all. 

The Court. You may step down. 

(The witness left the stand.) 

Mr. Geiger. The defendant rests. 

The Court. Any rebuttal? 

Mr. St. Lewis. Yes. Just a few matters here, if the 
Court please. 

May I have that deposition, Mr. Clerk. 

(The deposition of Louis Dulien obtained by Mr. St. 
Lewis.) 





79 


155 Thereupon Roy St. Lewis the plaintiff, assumed 
the stand in his own behalf, and having been pre¬ 
viously sworn, testified as follows: 

The Witness. If the Court please, at page 3 of the De¬ 
fendant Dulien’s deposition, he states that he did not ever 
authorize Fred Friedeberg— 

Mr. Geiger. Will you read the line that you are refer¬ 
ring to. 

The Witness. Mid-page there. 

Mr. Geiger. There are numbers on the side. 

The Witness. All right. The twelfth line. 

The question is: 

* ‘Question. Did you ever authorize Fred Friedeberg or 
anybody else to employ Roy St. Lewis? 

“Answer. I did not. 

1 ‘ Question. Are you individually connected with D. & F. 
Ventures? 

“Answer. No, sir. 

“Question. Were you ever individually connected with 
D. & F. Ventures?” 

“Question. Will you state—” 

Mr. Geiger. The answer is “No, sir.” Read the answer. 

The Court. Read the answer. 

The Witness. “No, sir.” 

156 “Question. Will you state who constitutes the 
D. & F. Ventures? 

“Answer. The D. & F. Ventures is made up of the Dulien 
Steel Products, Inc., of Washington, and Mrs. Ruth 
Friedeberg.” 

I desire to state that Dulien called me the day of the 
23rd— 

Mr. Geiger. What date? 

The Witness. January 23rd. 

Mr. Geiger. He called you? 

The Witness. Yes, sir. 

Mr. Geiger. That is your testimony, is it? - 

The Witness: Yes, sir. I testified to that on direct ex¬ 
amination. 
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—inquiring whether I had received the cable, and what 
I had done as yet, and was advised that I hadn’t anything 
as definite as yet. 

In this deposition— 

Mr. Geiger. I move that answer he stricken as being not 
rebuttal testimony. 

The Court. It may stand. 

Go ahead. 

The Witness. He states here: “The D. & F. Ventures 
is composed of the Dulien Steel Products, Inc. of Washing¬ 
ton, and Mrs. Ruth Friedeberg.” 

157 I never talked to Mrs. Ruth Friedeberg other than 
socially at the dinner table and around the hotel, in 
my life. At no time was I advised by Fred Friedeberg, 
Louis Dulien, or anyone else that Ruth Friedeberg had an 
interest in it. All the correspondence that has been intro¬ 
duced in record, which is all of my correspondence, never 
mentions the name Ruth Friedeberg. 

The same is true as to the Dulien Steel Products, Inc., 
of Washington. 

And at this time, your Honor, I ask to have marked 
Plaintiff’s Exhibit Number 26, this document. 

(Document referred to marked Plaintiff’s Exhibit Num¬ 
ber 26 for identification.) 

Mr. Geiger. May I see it, please. 

(Document handed to Mr. Geiger.) 

The Witness. I desire to offer the same in evidence after 
counsel has had a chance to review it. 

In other words, I testify, your Honor— 

The Court. Wait a moment. 

Mr. Geiger. No objection to that. 

The Court. All right. Let the record show that Plain¬ 
tiff’s 26 is received. 

(Plaintiff’s Exhibit Number 26 for identification received 
in evidence.) 
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161 The Court. It may be received. 

(Plaintiff’s Exhibit Number 26 for identificationjreceived 
in evidence.) 

The Witness. The testimony has been heretofore, your 
Honor, that it was the Dulien Steel Products, Inc., Dulien 
Steel Products, Inc., of California. Your Honor has ex¬ 
hibits before him to that extent. 

Dulien Steel Products, Inc., of Illinois. 

I desire now to offer in evidence for the purpose of 
showing that the defendant Louis Dulien and his wife 
owned and controlled the stock or the Board of Directors, 
that is, Mrs. Dulien and Mr. Dulien, of said corporation. 

(Document marked Plaintiff’s Exhibit Number 27 for 
identification.) 

Mr. Geiger. No objection. 

The Witness. If counsel will agree it will save me from 
reading this and taking up the time of the Court. The 
directors of that company are Louis Dulien, Mrs. Ann 
Dulien, and Morris Robbins. 

Mr. Geiger. Of course. That is what the certification 
shows. 

The Court. Plaintiff’s 27 is received. 

(Plaintiff’s Exhibit Number 27 for identification received 
in evidence.) 

The Witness. And that the testimony is that it is 

162 a one-man organization, or a family organization. 

Mr. Geiger. Object to that. There is no such 
testimony. I haven’t heard it. 

The Court. No, I haven’t heard that. 

The Witness. Well, I testify that that is my knowledge. 
I have been informed so by Friedeberg— 

Mr. Geiger. Now, if the Court please, he has just offered 
documentation in evidence that belies the assertion that he 
is trying to make now. Objection. 
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The Court. Objection sustained. 

Now, we will take a short recess. 

(Whereupon, there was a brief, informal recess, at the 
conclusion of which proceedings were resumed as follows:) 

The Court. Mr. St. Lewis, you may proceed. 

The Witness. In testifying yesterday as the Plaintiff, 
I mentioned certain people that I had connections with that 
were in the same similar business with Mr. Dulien; I failed 
to mention one of my prior clients, Lyman Michaels, of 
Chicago, who, were dealers in railway equipment in general. 

I desire to state that in their behalf I went to Europe 
year before last, and in which they paid me $500 a day, and 
all my expenses, which I have vouchers for here and was 
unsuccessful. 

You may cross-examine. 

163 Cross-examination 
By Mr. Geiger: 

Q. They paid you $500 a day by agreement, I take it? A. 
Yes, sir. And I wasn’t able to do any thing for them. Paid 
off like a slot machine. 

Mr. Geiger. I don’t think I have any cross-examination, 
if the Court please. 

(The witness left the stand.) 

The Court. Very well. 

Mr. St. Lewis. I will hear you briefly. 

Mr. St. Lewis. If the Court please, at this time I desire 
to submit to your Honor a request as to the findings of fact 
and conclusions of law, which I will pass up and give a 
copy to the attorney for the defendant. 

You want to hear from me now, you said? 

The Court. I thought you wanted to be heard. 

Mr. St. Lewis. Yes, sir. 

The Court. Yes, you may do so. 
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181 Opinion of the Court 

The Court. The Court has listened with much care to the 
evidence as it has come in, and is convinced from the evi¬ 
dence that the Defendant Dulien and Friedeberg were op¬ 
erating, at least as to this transaction, as the D. & F. 
V entures. 

Accordingly, the Court finds that Mr. St. Lewis, the 
Plaintiff, is entitled to reasonable compensation for his 
services. 

The Court thinks that Dulien must be regarded as a 
member of the D. & F. Ventures in the evidence which has 
been heard, and it is somewhat a matter of circumstances, 
but the Court thinks it becomes more conclusive w T hen you 
view his letters and in other ways appraise the interest 
which Dulien had in the transaction. 

So the Court thinks that most of the findings of fact 
are proper. 

The Court thinks that in Number 4, the second line, after 
the word “employed”, it would be bettter to insert 

182 “by Fred Friedeberg for D. & F. Ventures.” In 
other words, as it is now written, it would be entirely 

consistent with the position of the defense that he was em¬ 
ployed only by Fred Friedeberg. 

Mr. St Lewis. Your Honor is correct. 

The Court. So, I think that should be clarified. 

Number 8, in my opinion, doesn’t go quite far enough. 
It indicates that there is substantial evidence supporting 
the Plaintiff’s cause of action. The Court thinks that should 
also show that where there is supporting evidence, the 
Court finds from a preponderance thereof that the burden 
of proof has been carried. 

Number 9, I think, should be amended in the third line, 
preceding the word “compensation” by inserting the word 
“reasonable”, since that is the test that the Court must 
apply. 

Now, I haven’t heard much said about what the Court 
might properly allow as a reasonable compensation, and 
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that is not always an easy thing for a Court. However, 
after considering the matter and having a figure in mind 
which I thought would reasonably compensate the Plaintiff 
for his services, I did as I frequently do. I check the figure 
which I had in mind against five per cent of the amount of 
money involved in the transaction, which is $164,800. The 
Court does not think that the Plaintiff is entitled to the 
benefit of the good bargain, but he is entitled to compensa¬ 
tion for his services in bringing about the purchase which, 
from the evidence, appears to be a valuable trans- 
183 action for the D. & F. Ventures. 

When I had done my figuring, I found that the 
amount of the figure that I had in mind exceeded, not 
greatly but somewhat, five per cent of the value of the 
transaction. So I have concluded that I should perhaps 
reasonably reduce the amount that I had in mind, and I am 
allowing the Plaintiff five per cent of the transaction, which 
amounts to $8,240. 

Mr. St. Lewis. I will abide by your Honor’s judgment in 
the matter, but you will recall from one of those exhibits 
there that Friedeberg said after discussing it with Dulien, 
he wanted me to take $2,500 then, and take a ride on the 
rest, and I cabled back I didn’t do it on the instalment plan. 

The Court. I haven’t seen anything in the evidence that 
indicates any bill that was submitted. 

Mr. St. Lewis. Well, I did submit one. 

The Court. And I have read the letter to which you 
refer, but that wouldn’t mean to me whether it was a 
$5,000-bill or a $3,500-bill, or what it was. 

So, altogether, I think that perhaps the figure that I have 
announced will be reasonable in the circumstances. 

Mr. St. Lewis. May I get that amount again, please, sir. 

The Court. $8,240. 

I will ask Mr. St. Lewis to make the suggested change 
in the findings. 

Mr. St. Lewis. Yes, your Honor. 

The Court. I will hand that back to you. 


184 
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Mr. St. Lewis. I shall submit a proposed general entry 
for counsel. 

The Court. Submit a form for judgment and have Mr. 
Geiger see it, please. 

Mr. Geiger. Now, I take it that the Court has ruled with 
finality now on all the— 

The Court. Let me make that clear. I think perhaps 
that has not been done, but the record may show that 
all objections noted on behalf of the Defendant Dulien 
concerning which there may have been a reservation of 
ruling, relating to the issue of a partnership or joint ven¬ 
ture, are now, if they have not previously been, overruled. 

Mr. Geiger. If an exception is required to be noted, I 
will note it. 

The Court. Yes, of course. 

Mr. Geiger. May I make the suggestion that exhibits be 
retained by the Clerk, and that counsel w T hoever produced 
them, the man that was representing Mr. Joss yesterday, 
he advised that he would substitute the photostats which 
we will require. 

The Court. He is here now. 

Mr. Clark Ewing. Well, we will be most happy to furnish 
photostatic copies, if the Court please. I do not be- 
185 lieve, however, that they should be furinshed at the 
Government’s expense. The Government isn’t in¬ 
volved in this case. 

The Court. Well, the Court will have to hold the ex¬ 
hibits, and the suggestion which has been made is that the 
Clerk will hold them. 

I think it is more satisfactory for each party to hold his 
own exhibits. 

Mr. Geiger. All right. 

The Court. And be fully responsible for them. 

Mr. St. Lewis. Does the Court so order at this time? 

The Court. That would be my preference. 

Mr. Geiger. Unless the Government wants to substitute 
copies, then they can take them now and make copies avail¬ 
able to us. 
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It is np to you, Mr. Ewing. 

Mr. Ewing. I think that that vrould be preferable. I 
think a total of five exhibits are official Government records. 

The Court. They were your exhibits, I believe, Mr. St. 
Lewis. 

Mr. St. Lewis. Yes. 

The Court. Would you care to make your own copies? 

Mr. St. Lewis. Yes. 

The Court. And then return the original? 

Mr. St. Lewis. Yes, I shall. 

Mr. Ewing. What was that suggestion? 

186 The Court. Mr. St. Lewis will have photostats 
made for his purpose. 

Mr. Geiger. Will he supply counsel with one each too? 
Will you supply me with a copy? 

Mr. St. Lewis. Yes. 

Mr. Geiger. And I will do the same with my exhibits. 

The Court. Then it is agreed that the photostats so 
furnished will supplant the exhibits as evidence received, 
and that Mr. St. Lewis will be authorized to return the 
originals to the Government agency. 

Mr. St. Lewis. As I understand, then, Mr. Ewing, you, 
in turn— 

Mr. Geiger. I will furnish you copies of photostats of the 
five exhibits that I have. 

Mr. St. Lewis. Are you going to take care of the photo¬ 
static of the War Assets exhibits? 

Mr. Ewing. No. 

Mr. St. Lewis. Give them all to me then. 

The Court. That is the proposition, that you will do 
it and then return the original. 

Mr. St. Lewis. Very well. 

The Court. Then, Mr. St. Lewis will hold them in the 
meantime. 

(Whereupon, at 12:40 p.m., the trial was concluded.) 
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220 The Court. The Court is of the impression that 
Mr. Geiger should have the opportunity of offering 

this document in evidence. If Mr. St. Lewis is willing to 
concede, that action may be taken upon the offer of the 
copy attached to the motion, the matter might be disposed 
of this morning. Otherwise, the Court feels it necessary to 
reopen the case and fix a time within which Mr. Geiger may 
offer the original. 

How do you feel about that? 

Would you want to see the original, Mr. St. Lewis? 

Mr. St. Lewis. Your Honor, that was the reason I made 
the requested finding seventeen and eighteen here. That 
if your Honor saw fit to admit that, then your Honor had 
all the facts before him and could make the finding. 

The Court. Then you are not objecting to the use of the 
carbon copy? 

Mr. St. Lewis. No, sir. 

The Court. Very well then, let the record show that De¬ 
fendant’s motion to reopen is granted, and Mr. Geiger may 
now make his offer. 

Mr. Geiger. May I have it marked for identification at 
this time, please. 

The Court. How should it be marked? 

Mr. Geiger. Defendant’s Exhibit 4, I believe. 

The Court. Suppose you call it ‘‘A”. 

221 Mr. Geiger. All right. Defendant’s Exhibit A. 

(Document referred to marked Defendant’s Ex¬ 
hibit A or identification.) 

The Court. Now you may state your objection. 

Mr. Geiger. At this time, of the Court please, I simply 
will formally offer in evidence Defendant’s Exhibit A which 
constitutes an agreement dated— 

The Court. Well, you mean for what it purports to show. 

Mr. Geiger. Sir? 

The Court. You mean for what it purports to show? 

Mr. Geiger. For what it purports to show, yes, your 
Honor. 
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The Court. All right. 

Mr. St. Lewis, You may state any objection which you 
have. 

Mr. St. Lewis. I am not saying anything. 

The Court. Defendant’s Exhibit A will be received, to be 
weighed with the other evidence in the case, and for what 
it is worth in relation to the issues. 

(Defendant’s Exhibit A received in evidence.) 

As I see it, it would make no difference in my determina¬ 
tion of the case, so Mr. St. Lewis may hand up his proposed 
findings. 
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EXHIBITS. 

241 Plaintiff’s Exhibit No. 1 

ALL AMERICA CABLES AND RADIO 

Received 1-23-48 Roy St. Lewis. 

Received at 1112 Connecticut Ave., Washington 6, D. C., 
at.Standard Time. 

YWC931 HN437 HONOLULU 310/308 22 VIA ECA 

NLT EOY ST LEWIS 

ATTORNEY 

NATIONAL PRESS BUILDING 
W ASHIN GTONDC 

WAA SALES CIRCULAR 724 OFFERING RAILROAD EQUIPMENT 
CONCURRENTLY TO PRIORITY GROUPS AND COMMERCIAL BID¬ 
DERS REQUIRED PRIORITY CLAIMANTS TO SPECIFY MAXIMUM 
THEY WERE WILLING TO PAY UNLESS THEY WERE PROHIBITED 
BY STATUTE FROM STATING MAXIMUM MY BID UNDER 

242 NAME D&F VENTURES WAS HIGHEST COMMERCIAL BID 
RFC SUBMITTED OFFER TO PURCHASE BUT FAILED TO 

SPECIFY MAXIMUM REGIONAL COUNSEL HERE RADIOED WASH¬ 
INGTON INQUIRING WHETHER RFC IS PROHIBITED BY STATUE 
FROM SPECIFYING MAXIMUM AND FAILING TO RECEIVE REPLY 
TELEPHONED WASHINGTON WASHINGTON ADVISED HONOLULU 
TO USE OWN JUDGMENT ASSOCIATE REGIONAL DIRECTOR 

243 WROTE ME DECEMBER 22 QUOTE YOU ARE HEREBY NOTI¬ 
FIED THAT YOUR BID OF DOLLARS 164,815 AS AN OVER¬ 
ALL BID COVERING ALL THE PROPERTY OFFERED BY THIS 
REGIONAL OFFICE UNDER SALES CIRCULAR NO 724 RAILROAD 
EQUIPMENT IS ACCEPTED BY WAR ASSETS ADMINISTRATION AS 

OF THIS DATE WILL YOU KINDLY MAKE ARRANGEMENTS 

244 WITH THIS REGIONAL OFFICE FOR PAYMENT OF THE 
FULL PURCHASE PRICE AND REMOVAL OF THE PROPERTY 

UNQUOTE HAVE BEEN TRYING TO OBTAIN SALES DOCUMENTS 
AND PAY FOR PROPERTY ALMOST DAILY SINCE DECEMBER 22 
BUT WAS ADVISED SALES DOCUMENTS WERE NOT READY HAVE 
RESOLD LARGEST PORTION OF PROPERTY AND MUST 
945 DELIVER OR BE SUBJECT TO LAWSUIT LEARNED TODAY 
THAT JOHN JOSS WASS GENERAL CONSEL IN WASHING¬ 
TON INSTRUCTED REGIONAL DIRECTOR HERE TODAY TO CANCEL 
SALE TO ME FOR ALLEGED REASON THAT SALE TO ME DEPRIVED 
RFC OF RIGHTS GRANTED RFC UNDER SECTION 18 (E) SURPLUS 
PROPERTY ACT INFORMED ACTION OF GENERAL COUNSEL 
945 FOLLOWED INTERVENTION WITH WAA IN WASHINGTON 
OF SENATOR WARING OF SMALL BUSINESS COMMITTEE 
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OF CONGRESS PLEASE WIRE ME IMMEDIATELY WHETHER YOU 
CAN HANDLE TIME IMPORTANT PREFER PROPERTY TO DAMAGES 
SUGGEST YOU OBTAIN SALES CIRCULAR 724 AT WAS IN WASHING¬ 
TON AND IF YOU WANT FURTHER DETAILS PLEASE CALL ME 
COLLECT AT ATTORNEY BERNARD LEVINSONS OFFICE TELE¬ 
PHONE NUMBER HONOLULU 1086 

FRED FRIEDEBERG 



BEST COPY 

from the original 
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Plaintiff s EXHIBIT JW.Jn 

RAILROAD EQUIPMENT 


.TTZjCkJEjT? T’ 

n35n8Bm4 




FO* SXLf *r 

W&H 1 


t t elj— Da oa abar 1, 19li7...Special Offering Hi0-62-161* (Circular 721*) 

1 bids to Ua UA Custcnar Sarrlca Cantar.P. 0. Box 3228, fart Sugar, Honolulu, Tarrltory of Hawaii 


ranee no. 


QCABTITT | 


DESCRIPTION A8D LOCATION 


cokditiqm 


L2138-1-1 

12138-1-2 

[ 

12138-1-3 

12138-2-1 

12138 - 2-2 

12138-2-3 

b598-1-1 


39148-2 


10 


(A SCALES-310 SALE) 

Tbs IU Offlos of Dlspoaal for 0. S. Tarrltorlaa 
aad Poasasslons Offsrs la a 3aala» D id Salai 


MIKE AND RAILROAD LOCOUOTITES, CARS, RAIL AKS 
ones RELATED SAILKA7 EQUIPKEVT 

Locsllooi In tba vicinity of Honolulu, T. H. 

Lot 1 

Location: Kaaaa Pi., Oahu, T. 3. 

Owning Agancy Bo, 2122-1690-47 

LOCOMOTIVE, Kina Car, olsetrlc battary oparatad 
IC7, aarlal *2100, Engr. #47-00. 

LOCOaCTIVE, Mia# Car, slactrle battsry oparatai! 

K7, aarlal #2132, Engr. #48-00. 

LOCOMOTIVE, Min# Car, alactrlc bnttary oparatad 
K7, aarlal #2099, Leer. #32-DO. 

LOCOMOTIVE, Min# Car, ei#ctrlc battary oparatad 
K7, aarlal #2101, Encr. #55-DD. 

LOCOMOTIVE Mina Car, alactrlc battsry oparatad 
K7, aarlal*#2098, Ei*r. #51-00. 

LOCOMOTIVE, Mina Car, alactrlc battary oparatad 
K7, aarlal nuabar not avallabla, Oner. #$9-00. 

Location: Inslda Tunnal, Kaana ft., Oahu, T. H. 

Owning Agancy Bo, 2122-1802-47 

MIKE CAHS, aid# duap, (one aid# only). All ataal, said and bolt construction. 
Body 1/4" thick boliar plats; fr#a» 4" x 8* channal Iran, w/eoll springs. 
Mouatsd on 4, 16" ataal abasia flangad 36" gauga. Iff. by Koppal. This la 
standard nine squlpnsnt, 11' lex*, 6' wlda, 5' high. Ons antlra alda hlngad 
out frea top. Can ba trlppsd from althsr aids. (E) at. 6000# sack. Body 
capacity 4 eu. yd. 

Location: Baas Td. 11, Mahlnaa, T. H. 

Oanlng Agancy *®. 2122-96-46 

CARS, Mina, ataal and duap, 24" (•■ Elac. said construction. Bad 30" alda, 
47" Ion*. 24" daap. Mad# of 1/8" shaat ataal. Bracad s/i" x 2" strap Iron. 




36" 


"Atlas", 

Modal 

Oaad 

36" 

(t*Ufa» 

•Atlas". 

Modal 

Oaad 

36" $augs. 

"Atlas.", 

Modal 

Oaad 

36" 

«auea. 

•Atlas", 

Modal 

Oaad 

36" 


•Atlas", 

Modal 

Oaad 

36" 

R«U(ta. 

"Atlaa", 

rodsi 

Oaad 


Oaad 


Uaa tha Bid fora on Pags 15 
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no. quaktitt | 


atxurtia*'UB louatxcm 

ii im ■ . i . ■ ■ 


CCKDITIC1 


Eqt 2 

Locationi Atkinson SPDT 

Owning Agency »o. 2122-1710-47 

1350H-1-1 1 MCCMCTIV*, Um Cap, alae. battery operated, 36* (tufa. Gar. ELao. Used 

Modal. LSB-206-K3, Sap. #115», Ingr. *o. 23-00. 

• “ Lot 3 

Locations A Ulnae® SPOT (MP 12-170) Eng-EX-1597 

°ecing Agency So. 2122-1510-47 

12418-1-2 4 MUXS, Tipping, Una, 4 pin trunnion, all ataal, 1 on. yd., Unit Daad 

Woe. 6410 to 6413 inclusive. 9* wheels, 24" (a. 

Lot 4 

Locations Iroquois Pt. an Spur soar lain St. 

Owning Agoncy Ho. 1728-38-52/46 

02024-1-1 1 LOCOMOTIVE, Steea, oil burning, wt. 48,500 lbs. pulling cap., 300 Daad 

tons, 4 abaala, 2 drlaa, 33" dia., boliar HP 60, gauge 36”, aaddls 
tank, no pony truck or tandar, Kfg. by Vulcan Iren Works, 1914. 


02024-1-2 1 LOCOMOTIVE, Staaa, oil burning, at. 48,500 lbs. pulling sap. 300 Daad 

tons, 4 abaala, 2 drIra, 33" dia., boilsr HP 60, gauga 36”; aaddls 
tank, no pony truck or tandar; Kfg. by H. K. Portar Co., 1915. 

02024-1-3 1 LOCOMOTIVE, Staaa, oil burning, at. 48,500 lbs. pulling cap. 300 Daad 

tons, 4 abasia, 2 drIra, 33 s dia., boilsr HP 60, gauga 36"; saddle 
tank, no pony truck or tandar. Kfg. by Vulcan Iron Works,^1920. 


Lot 5 

Locations Supply Branch, Supply Dir., AFO 455, Whaa. 930 

°wnlng Agency Wo. 2136 

02231-1-1 1 LOCOMOTIVE, Gaeollna, 36" gauga, 4 ton, D-4-2, Vhltccnb Sar. #13207, Dead 

Class 4-0-29, 2 trucks, 2 abaala, each track. Overall length 10'; 
height, 7*1", width 48-, wheel base 5'6"; 4 drlvere, dia. 19" with 
3$* face, Hercules gasoline actor #6731, alia 4x5, aodel 0.1.P., 
pin coupling. 

02231-1-2 1 LOCOMOTIVE, Gasoline, 36" gauga, 4 too 0-40 International Harvester Dead 

Modal 0-7, 2 tracks, 2 a b asia each truck; overall length 10' 10", 

height 6* 11", width 65”, wheal base 52", 2 d river s 18" die., pin 

coupling. 

Lot 6 

Locations Surplus Display Id., Ala Koasie Atkinson, Hon. 

Owning Agency Wo. 2122-757-46 

05072-1-1 1 LOCOMOTIVE, Gasoline, industrial; asks Plymouth, Tear 1940, Type 2 Used 

Nodal 1L, Sar. 5213, 2 tracks, 2 wheels par track, dia. 18", 

height 6' 10", width 54*;~length 8' 8", weight 8 too drivers 4, 

dia. 18". Hercules gas angina, 4 cyl. Modal CSC, Sar. 50571, 36* 

gauga, e a ch , brake. 


Lot 7 

Locations Hauka Side of T. C. *hee. #906 
Kapalaaa Basin, T. H. 

Owning Agency Wo. 2136-205-47 

12910-1-1 3 LOCOMOTIVES, "General Eleotrlc", alee., geared drive, 4 abaala. Dead 

closed cab, mesas tic central, Wastlngbouse air brakes, std. 

draw bare, poiced by Tialna - dlanel angina nodal H3-1, 6 | 

cylinder, 4 cycle, 150 BHP, constant spaed governed, for 36" 
track gauge. Engine Serial #34250, built 1943, USA #7551. 

Use the Bid Fora on Page 15 
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txmacz mc 


gtuirirr 


38SCKIPTICK AMD LOCATIOK 


caomc*' 


Lot 7 (Cool'd) 

Engine Sarlal #34219. built 1942, 3SA #7752. Engine Serial #30195, 
built 1943. 0S4 #7753. (SCC-44-1321) 

Location: Ihee. 906, KapaJana Basin 
» Owning Agency Ho. 2136-208-47 

11912-1-1 1 LCCCKCTIVE, Diesel, OSA #7437, a lac. typo, Ittd. Ihltcoa, Model M 

45DE268, Sot. #60301, 36 s gauge track; Dlasal lf(, Cu—lngs, aodal 
HB1, S*r. #35419, * >15420, 6 cyl., 2 stag* eonprwaeor 20 C.FJg; 

2 Kaatlngbousw Else. Railway Generator, tjpa 109R-7, SO 1287722; 
thla la reported to bar* baan In uaa racaotly. 

Lot 8 

Location: Atklnecn SPOT (HP 12-170) tag-El-1597 
Osnlng Agency Mo. 2122-1510-47 

12418-1-4 1 LOCOMOTIVE, Elaetrlc 100 aolta, General Sloetrie type LS8-208-E3, M 

Serial Ho. 11558, 00-56-DO. Unit Mo. 6422, 36* fa. 

Lot 9 


Location: Karal Sub-Base, Pearl Harbor 
Own Inf Afancy Mo. 1727-53-12/46 


01834-2 

* 

4 

FLAT CARS, Railroad, Jtfr. not crallabla. Steel fr—a and body, 
wood platforn. Height top of rail to top of platfarn 34$" width 
of platfcm 7 ft. 9f" overall width 8 ft. 7", length over and a 111a 
30 ft., one truck aach and 4 wheels aach (Griffin fheel Co.) Zhaal 
dla. 33*, cap. 50,000# load limit 55,000#, air typa body brakes. 

Location: Karel Ammunition Depot Malkele, Oebu, T. I 
Owning Agency Mo. 1726-15-12/46 

04036-7-5 

1 

FLAT CAR, Railroad, 15 ton oapaelty, Kfg. unknown, Tr. 1920, 2 
trucks, 8 wheals, 23* shesl, IB 4'1*J no brakwa; wt. approx. 
12,000; langth of frw 22'; length drawhaad to drawhaad 24*2*, 
width 7*2", height 2'1CP. Standard dreebeadh or coupler*. 36* 

faufa. 

04036-7-6 

1 

Same as above. 

04C36-8-1 

1 

Sana aa above. 

04036 -8-2 

1 

Sana as above. 

04036-8-3 

l 

Sana aa above. 

04036-8-4 

1 

Sana aa above. 

04036-8-5 

3 

Sana as above. 

04036-8-6 

1 

Sana aa above. 

04036-8-7 

1 

FLAT CAS, railroad, 15 ton oapaelty. Iff. Pacific Car 6 Foundry, 
Tr. 1940, 2 trucks, 8 wheels, 19" wheal, IB 3*8", air brakes, wt. 
of oar approx. 12,000 length of frani 20* langth drawhaad 23'2*, 
width 7', halfht 2*8*. Standard dr—hands or oouplers. 36* gauge. 

04036-9-1 

1 

Sana as above. 

04036-9-2 

1 

Sana as above. 

04036-9-3 

1 

Sana as above. 

04036-9-4 

1 

Saw as above. 

04036-9-5 

1 

Sana aa above. 

04036-9-6 

1 

Sana as above. 

04036 -10-1 

1 

Sane aa above. 

04036 -10-2 

1 

Sana aa above. 


Qae the Bid Fora oo Pace 15 
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■o. qomm 


desouptiob aid locaticb. 


commo* 


04036-10-3 


04036 - 10-4 

04036-10-5 

04036-10-6 

04036-11-1 

04036 - 11-2 

04036-11-3 


04036-11-4 


04036-11-5 

04036 - 11-6 

04036-11-7 


04036 - 12-1 


Lot 9 (Ccet'd) 

TLAT CAS, Railroad, 15 too capacity, Kfg. Kwgor Car Co., Zr 1915, 

2 tracks, 8 wheels, 21* shawl, IB 3*8", xch. hand brakes, «t. of 
oar ap pr ox. 12 , 000 ) length of f r s aw 20 ', length dr sah sa d to drsehead 
23*6*, width 7', bright 2*9"-. Standard draaheads or couplers. 36* 


■heel .Co., Tr. 1915. 


abora. 

abora. 

abora. Kfg. Lobdall Car A 
abora. 


WAT CAB, Railroad, 27* ton capacity, «f|. unknown, Zr. 1920, 2 
true**, g shawls, 25" wheal, «B 4 ', sir brakes, at. of car apprea. 
21,000) length of fraas 30'1% width 7'11*, height 2'10*. Standard 
ilraabaaila or couplers. 36* ga ngs. Length dr s a h sad to dreabaad 33'1" 


TUT CAR, Railroad, 30 ton oapadty, Kfg. unknown, Jr. 1920, 2 
tracks, 8 wheels, 26 * wheel, « 4 * 4 *, air brakes, at. of oar approx. 
22 , 000 ) length of frai 35 ' 10 % length drsahsad to d r aa h aad 39 ' 6 *, 
width 8*1*, height 3*8*. Standard drsahsada or couplers. 36 * gangs. 

Seas aa abces. 

Sens as above. 

TUT CAR, Railroad, 5 ton ospeclty, Rfg. unknown, Jr. 1925, 2 
tracks, 8 shawls, 18* shawl, « 5', asnh. hand hrakaa, at. of c 
app r ox. 5 , 000 ) lwxgth of frsnw 11 ', length drs ahsad to d r sa h aa ri 
12 • 4 *’, width 5'2*, standard drs a h s ada or oonplvr. 36* gangs. 


aa abora. 


Lot 10 


Looatlcni Atkinson SPOT (HP 12-170) 
Osrt^ Agency * 0 . “2122-1520^47 


12438-1-1 


13508-1-2 


CARS, flat Railroad, 36* gangs, else 60* x 90" Koppel. Onit Hoe. 
6403 to 6409 inclusive. 17* die. shewls. 


Looatloni Atkinson SPOT 
Osnlng leaner * 0 . 2122-1710-47 


CARS, flat. Railroad, 36* gangs, 6 
lo desk, 28* die. wheels. 

Lot 11 


BethlehM Steel Co., 


12908-1 1-1 


12908-1 1-2 
12908-1 1-3 
12908-1 1-4 
12908-1 1-5 
12908-1 1-6 
12908-1 1-7 
12908-1 l-« 
1X908-1 1-9 
22908-1 >10 
12908-1 >11 
1X908-1 >22 
13908-1 >13 


Looatlcni Sand Island 
Owing Agency lo. 2136-201-47 

B, flat, OSA #91937, 36* gangs, 8 wheel, 27* ton, 55,000 lb. 
-yp* platfots, Bfg. ftrlnen Cer Tonadry sad Xxport Co., 
aide z 38 ' length z 41* high. 

an shore. OSA #91907. 
as above. OSA #91941. 
as above. OSA #91867. 
ea shore. OSA #91926. 
as abort. OSA #91905. 
as above. nS 4 # 9 X 892 '. 
as above. OSA #91888. 
we above. OSA #91900. 
as above. OSA #91924. 
as abora. <$A #91889. 
as above. OSA #91929. 
aa above. OBA #91891. 


Oae the Rid Tern on Pegs 15 
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25c 


111111111111 


Lot II (Ccct'd) 


U9U-1-1 

11914-1-2 

1I9U-:l-3 


10914-1-4 


13596-1-2 


0(036-12-2 


0(036-12-3 

0(036-12-4 

0 ( 036 - 1-1 


04X06-1-2 

0(036-2-1 

0(036-2-2 

0(036-2-3 


0(036-2-< 


Location: TC HR lard, Mauka Side, 

TC Ehae. #906 

Amine Agwncy Ho- 2136-202-47 

C4», fl*t, railway, 4 too capacity, 5* x 10*. 

CABS, flat, railway, ( ton capacity, 6' x 12'. 

CARS, flat, rallaay, 4 ten capacity, 6* x 12', four bench- typ e 
aaata, t^cty paaa. 4-wheel solid truck. 


CAS, flat, railway, 4 ton capacity, 5' x 7J-*. 

L o c ation: Znalda Timnal, Keens ft., 
Oahu, T. H. 

Owning Agency So. 2122-1807-47 


fLAT CAS, Shop awda, 6' lone, 3’6f wide; angle Iran franc, aoustad 
on 4,10- dla., steel ahaala, flanged 48* *aufa S.H. track; franc 
la 1/3? t hink 4* x 6" angle Iron, cold ecnatruetlcn. Axles arc 
stub typo, welded to Arana. 


Lot 12 

location: Serai Aanualtlcn Depot, 

Baikal#, Oahu, T. H. 

Amine Aeeoey Bo. 1726-15-12/(6 

Q0»0U, railroad, 30 ton capacity, V|. Kappell Car Co., 1931, 2 
trueke, 8 "heels, 36- gauge; wheal 25", BB 4*10*, air brakaa, wt. 
of oar approx. 23,000 Ibo. loneth of franc 3S’9>, lo^th iti awTnsd 
to draa ti aa d 38'1'I width 6*9*, hwlght 3*1", (soldo dlnonalona: 
lanetb 33' 2”, width 6*4*. Standard drawfaaada or couplers. 

Sana as abn*. 


0(036-2-5 

0(036-3-1 


TO* CAS, Railroad, 15 ten capacity, ST(. uaknom. Tr. 1920, 2 tracks, 
8 whaala, 19* wbaal, BB 3'8“, no brakaa, lmldc din. haleht 6'4>, 
width 6'8*. laneth 19*7*. Outside din. height 8'11", width 7', 
lancth of franc 20*. Laneth of rtrawhanl to dra ahead 23' 2*, wt. of 
oar approx. 14,000 lha. Stand, drawhaad# or ccnplara. So docra, 
palntad ll«ht groan, 36- ga^e. 

Sana aa above. 

Sana aa above. 


I0P C.*R, Railroad, 15 ton capacity, Bffc. u nknown, Tr. 1920, 2 track*, 
8 ahaala, 21* *mal, BB 3*9", no brakea, Inside din., height 6*2*. 
width 6*2* length 19*. Outaldo din. haleht 8' 1OP width 6*9*, length 
of dr awh aad to dr a wbaa d 24'8*, wt. of oar approx. 14,000 lba. staid, 
drawhaada oar oouolers; no doers, palntad light pan, 36* e>iS*. 
Laneth of fraaa 20'. 

Sana aa ahoca. 

Sana aa above. 

Sana aa above. Inalde din. laneth 19’7*. 

TOP CAS, Railroad, 15 ton oapnelty, Bff. unknown, Tr. 1920, 2 trooka, 
8 whaala, 19" whaal, BB 3*9*, no brakaa, Inalde din. height 6'1*, 
width 5*10* laneth 19'3*. Outalda din. haleht 8'U", width 6*9" 
laneth of frame 30*1*. Laneth of dra w haad to drawhaad 24'8*. Bt. 
of oar appro:. 14,000 Ibe. Standard drawhaa.1i or couplers. So sides. 
Sldaa arc ocwwrad by canvas; oar palntad light groan, 36* psegs. 


Dae the Bid fern on Page 15 
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VAILABLE 


x>und volume 



SCI. 


gcurirr 


ocscRznns asd ucmot 




Qt036->2 


01036-3-3 

QC036-X 

06036-3-5 I 


1 

1 


Lot 12 (Coat'd) 

TOT CAR, Railroad, 15 ton capacity, *f*. wikooro, Tr. 1920, 2trucks, 
8 wheals. 16* *bMl, D 3'6*, no trite*, Inald* dla. height 6'1*, 
width 6'4", length 19'8*. Outald# dla. height 9'1", width 7', length 
of frva* 20'3*. -angth of drawhaad to drawhaad 24'll*, ft. of mt 
approx. 14,000 lbs. Stud, d riah aadi or oouplars. So doer*, p a int ed 
llfht grwan, 36* gang*. 


OMd 


• ibon, * 
a aboww. 

TOP CIS, Railroad, 20 ton oapaelty. Iff. Pacific Car * Pcxwdry Co., 

Tr. 1949, 2 truck*, 8 wbaala, 19” wbaal, IB 3', air Intel, iaalda 
dla. height 6'4”, width 6'8*, length 19'7*t outald* dla. height 8* 

11*, width 7', length of frwi 20'i length of dr a whaad to drawhaad 
23'2*. It. of oar approx. 14,000 lb*, standard di a wb aa d a or oouplara. 
36- 


Dead 


04036-3-6 

04036-4-1 

04036-4-2 

04036-4-3 

04036-4-4 

04036-4-5 

04036-4-6 

04036-5-1 

04036-5-2 

04036-5-3 

04036-5-4 

04036-5-5 


1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 


aa abov*. 
aa abov*. 
aa abow*. 
aa abovw. 
aa abovw. 


aa abov*. 
aa abovw. 
aa abow*. 




coupler*. 36* gang*. 

04036-5-6 

1 

Saaa aa aboww. 

04036-6-1 

1 

Saa* aa abor*. 

04036-6-2 

1 

Saaa as abovw. 

04036-6-3 

1 

Saa* aa abow*. 

04036-6-4 

1 • - 

Saar aa abow*. 

04036-6-5 

1 

Saa* aa abor*. 

04036-7-1 

1 - 

Saa* aa abovw. 

04036-7-2 

1 

Saaa as abovw. 

04Q36-7-3 

1 

Saa* aa abovw. 

04036-7-4 

1 

Saaa aa abow*. 


TOP CAS, Railroad, 20 too oapaelty, Off. Haffbar^Thrall Car Co., 
Tr. 1943, 2 truck*, 8 wbaala, 19* wbaal, SB 4*4*, air brakaa, 
iwwiaa. height 6'U”, width 6'2”, laofth 20'; out*Id* dla. 
height 9*7", width 7', langth of frwoa 20*2*, laafth of dr*whaad 
to drawhaad 22'4”, wt. of oar approx. 14,000. Standard drawbaada 


Lot 13 


04036-12-5 


04036 - 12-6 

04036-13-1 

04036-13-2- 

’j ,* 

04036-13-3 


Location t Savai Aaannltl.cn Depot 
■alkala, Oahu, T. H. 

Owning Agency So. 1726-15-12/46 

BOX CAS, Railroad, 20 ten capacity. *frd. by Griffin Car Co., Tr. 
1915, 2 truck*, 8 wbaala, 36* gaug«> 23" wbaal; wbaal baa* 4'I air 
brakaa, wt. of oar approx. 26,000 lba.; ataadard drawbaada or ocup- 
lara. Inelde dla. langth 31', width 6'4*, height 7'8*. Outald* dla. 
langth of fraaa 31*11*, langth feawbaad to dr a w h aad 34'6*. 


1 

1 

1 


abort. 

abort. Mfg. 
abort. 


unknown. Tr. 1915, SB 4'4*. 


BOX CAR, Railroad, 25 ten eapaolty, Mf*. unknown, 1915, 2 truck*, 
g wbaala, 36* gang#, 23” wbaal, SB 4'4*, air brakaa, wt. of oar 
approx. 26,000 lb*. Standard drawbaada or oonplar*. Inald* dl*. 
langth 31', width 6'4”, height 7*8*, outald# dla. length of fraaa 
31*11*, length frea .drawhaad to drawhaad 34*6*. 


Baa the Bid Pom on Pag* 15 
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BEST 

from the 
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nznxoKZ wo. QGjurmx 


Um a tl FT l M AID LOCATION 


Lot 13 (Coat'd) 


C4036-l>4 

1 

Sana n tbon. 


Qaod 

Q4036-13-5 

1 

3 mm aa abort. 


Oaad 

04036-13-6 

1 

5mm aa aborw. 


Oaad 

04036-14-1 

1 

San* aa abon. 


flood 

04036-14-2 

1 

3mm aa tbon, Inal do 11a. holght 7*9". 


Oaad 

04036-14-3 

1 

Saaa aa abcws. 


Qaod 

04036-14-4 

1 

Saao aa abort. 


°aad 

04036-U-5 

1 

Saaa aa abort. 


tind 

04036-14-6 

1 

Saaa aa tbon. 


Uh£ 


Lot 14 


Location* D. S. IAS, Ptsmaow, ionl, T. H. 
Owning Agamy Mo. 173014-17/46A 


09154-1-1 

20 

BOX CAXS, 36” (Bofti 30* z Tfr' x 8% lsaldo Aim. ataal tnteka, 38* 
ataal tbaalat tood body, air brakaa* ataal top, 53,000 lba. load 
Halt. Vt. aaoh, 25,200 lba. 2 truck, 8 tboal* by Expert Co., 

■aa lark. 

Lot 15 

Location* lanka Slda, n lard, TC ■arabooaa 906, 
Kapnlaaa Baals 

Owning Aganey lo. 2136-203-47 

Otad 

11909-1 1-1 

1 

CAI, Railway, box wt. 55,000 lba., oop. 35,OOQ#Bt aorta 9', at 
eaotar 10', Sar. #2341, Std. 4 tbatl trteka, 36- |tqp, atd. air 
brakaa, atd. band brakaa, atd. drat bora, alldlng doom aoob wide, 
wood oonatraotlcB. Langth 32', width 7*. 

| 

11909-1 1-2 

1 

Sana aa abort. Sar. #2346. 

Ottd 

11909-1 1-3 

1 

Saaa aa abort. Sar. #2347. 

Ottd | 

11909-1 1-4 

1 

Sana aa abort. Sar. #2349. 

m - - m 

| 

11909-1 1-5 

1 

Swan aa abort. Sar. #2352. 

Utad 

11909-1 1-6 

1 

Sant aa abort. Sar. #2353. 

Ottd 

11909-1 1-7 

1 

Sana aa abort. Sar. #2355. 

Ottd 

11909-1 1-8 

1 

Saaa aa aborw. Sar. #2356. 

bad 

11909-1 1-9 

1 

Saaa aa abort. Str. #2361. 

Ottd 

11909-1 1-10 

1 

Saao aa abort. Sar. #2362. 

Oaad 

11909-1 1-11 

1 

Sana aa abort. Str. #2363. 

£2 

11909-1 1-12 

1 

Sana aa abort. Str. #2364. 


11909-1 1-13 

1 

Sant aa abort. Str. #2368. 

Ottd 

11909-1 1-14 

1 

Sana aa abort. Str. #2371. 

Ottd 

11909-1 1-15 

1 

Sana aa abort. Str. #2372. 


11909-1 1-16 

1 

Sana aa abort. Sar. #2376. 

Dbtd 

11909-1 1-17 

1 

Sana aa abort. Str. #2378. 

Ottd 

11909-1 1-18 

1 

Sana aa abort. Str. #2382. 

ottd 

11909-1 1-19 

1 

Smm aa abort. Str. #2393. 

Ottd 

11909-1 1-20 

1 

Sant aa abort. Sar. #23101. 

Ottd 

11909-1 1-21 

1 

Sana aa abort. Str. #23105. 

Ottd 

_ 1 

11909-1 1-22 

1 

Sana aa abort. Sar. #23107. 


11909-1 1-23 

1 

Sana aa aboat. Sar. #23X08. 

Ottd 

31909-1 1-24 

1 

Sana aa abort. Str. #23109. 

Uatd 

11909-1 1-25 

1 

Sana aa abort. Str. #23111. 

11909-1 1-26 

1 

Sant aa abort. Sar. #23X12. 

5a 

U909-1 1-27 

1 

Saan at abort. Sar. #23X65. 

5a 

11909-1 1-28 

1 

Sant at abort. Str. #23X73* 

Ottd 

Col 

11909-1 1-29 

1 

Sana aa abort. Str. #23X75. 

i11909-1 1-30 

1 

Sant aa abort. Str. #23X78. 

11909-1 1-31 

1 

Sana aa abort. Str. #23X81. 

Ua*! 

11909-1 1-32 

1 

Sant aa abort. Sar. #23X82. 

Qmb 

11909-1 1-33 

1 

Sana aa abort. Str. #23183. 


11909-1 1-34 

1 

Sana aa abort. Sar. #23X84. 


13909-1 1-35 

1 

Sana aa abort, Str. #23X86. 

QmA 

11909-1 1-36 

X 

Sant aa abort. Str. #23X87. 


11909-1 1-37 

1 

Sant aa abort. Sar. #23X88. 

Umq 

11909-1 l-3« 

1 

Sana aa abOTt. Sar. #239725. 

CMd 

252 

11909-1 1-40 

1 

Sana aa abort. Sar. #239728. 
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no. 


omurriTi 


DESCRIPTION AND LOCATION 


CONDITION 


12909-1 1-39 1 
12909-1 1-41 1 
11909-1 1*4? 1 
11909-1 1-4-3 1 
11909-1 1-44. 1 
11909-1 1-45 1 
11909-1 1-46 1 
12909-1 1-47 1 
11909-1 1-48 1 
1M09-1 1-49 1 
12909-1 1-50 1 


0305-2-5 1 

03235-2-6 1 

03235-2-7 1 

03235-2-8 1 

03235-3-1 1 

03235-3-2 1 

03235-3-3 1 

03235-3-4 1 

03235-3-5 1 

03235-3-6 2 


04045-1-2 5 

04045-1-3 4 



Lot 15 (Cont'd) 


Sat m abort. Sar. *239726. "Nad 
Saoa aa abort. Sar. #239729. Uaad 
Saoa aa abort. Sar. #239735. Card 
Saoa aa abort. Sar. #239743. Card 
Saar at abort. Sar. #239746. Usad 
Saoa aa abort. Sar. #239747. Card 
Saoa aa abort. Sar. #23975?. Usad 
So* aa abort. Sar. #239754. Uaad 
Saoa as abort. Sar. #239758. Usad 
Saoa aa abort. Sar. #259762. Usad 
Saoa aa abora. Sar. #239768. Usad 


Lot 16 

Looatlani Shi pyard Public larks Offlca, 
Shop 02, Nary Tard 
Owning Agoncy No. 1778-81-8/46 


CAN, Ml, tank; staal tank, wood flat-car, atari cantar baas, 36* Usad 

trk. c«N«. 28* whla. 50,000# Id. Halt, tool #241, N.T. PH., 
mbit., solid arch bar; rol. 3276 gals. brakaa hand and air. 

CAR. SR, tank, ataal tank, rood flat-oar, staal cantar baas 36* Usad 

trk (auga, 28“ this., 5O,00C# Id. Holt, tool #242, N.T.PH., 
rwblt., solid aroh bar, rol. 3297 ;«li. brakaa hand and air. 

CAR , HR, tank, staal tank, rood flat-car, staal oaotar baaa, 36* Usad 

trk. (ti«a, 28* whla., N.T.PH., rablt., bar solid arch, rol. 3276 

(ala.; brakaa hand and air. 

CAR, n, tank, staal tank, rood flat-car, ataal cantar baaa, 36* Uaad 

trk. gangs, 28* whla., rablt., bar solid arch, rol. 3276 fait.; 
brakaa bond and air. 

CAR, RR, tank, ataal tank, wood flat-caT, ataal boon cantar, 36* Uaad 

trk. gwqga, 28* whla. rablt., solid arch bar, rol. 2520 gala., 
brakaa bond and air. 

CAR, RR, tank, ataal tank, aood flat-oar, ataal cantar baaa, 36* Uaad 

trk. (saga, 28* ahls. 50,004# Id. llolt, solid arch bar, rablt., 
rol. 562d gala, brakaa hand and air. 


CAR, NR, tack, ataal tank, wood flat-oar, staal cantar boon, 36* Uaad 

trk ga^a, 28* ohla., 50.00C# Id. Halt, solid aroh bar, rablt., 
ml. 6500 gala.; brakaa band and air. 

CAR, B, tank, ataal tank, wood flat-oar, ataal cantar baaa, 36* Uaad 

trk gangs, 28" whla.,. 50 , 000 # Id. Halt, aolld arch bar, rwblt., 
rol. 6500 gala.; brakaa hand and air. 

CAR, B, tank, aludga oil, all ataal const., 36" trk. gaugs, 28* Uawd 

whla. 60,000# Id. Halt, Rfg. CR It L Co., Xr. 1941, tonslan arch 
bar, rol. 3000 gala.; brakaa band and air. 

CARS, B, tank, al<4gs oil, staal tank wood flat car, ataal cantar Uaad 
bwM, 36* trk. gauga, 28* whla., 50 , 000 # Id. lat., Ir. 1915, tanaion 
arch bar, rol. 3000 gals.; brakaa hand and air. 

Lot 17 

Looatleai U. S. IAS, Puunsna, Maul, T. H. 

Owning Agamy No. 1730-14-17/46 

TANK CARS, width 7'5", la«*th 30', halght 2 , 3$", 36" gaugs, 5000 Uaad 

gal. eap., ataal b ams, wood floor. 

TANKS, Tank Naftara 01,03, and 04, 5000.gal. cap., 36" gauga, 71* Uaad 

* 286* dljaanslma. 02,7400 gal oap., 36" gattgs, 81* x 315" dlaanaiona. 
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DESCRIPTION AND LOCATION 


cc:;oitics 


Lot 18 

Location: ihlpyerd Public -arks Off., 
Shop 02, H avy Tard 
Owning Agency *o. 1728-81-8/46 


03235-3-7 

|i 


08238 8-1 

I 


I 


08238 8-2 


124Q4-1-1 


► 


3 CARS, RR, Rasa, coach, all wood const., 36* trk, gauge, 26" wheels. 

64 pass. Id. lat., rablt., tanaIon arch bar, brakes hand and air, 
roof wood; ahls cast Iron. 

Lot 19 

Location: XJk.S., Kahtilul, Maul 
Owning Agency No. 1730-9-15/46(c) 

1 ZUI PROPELLED BCDA TARGET CAR, Railroad type, Modal R-2, with a 

Dude 4 cyl. gas. engine 45 to 65 H.P., Modal HP217, Motor So. la 
258673. Overall length 8* - Oj*, width 5'3*, height of lack a bora 
top of rail la 11**, height orwrall froa top of rail la 3' - 3“'A6*. 
■heel baas 5*1*, whaal geugv 56$*. 

1 SELT PROPELLED BUDA TARGET CAR, Railroad type, Kodwl R-2, with a 

Buda 4 cyl. gas. angina 45 to 65H.P. Model HP 217, Motor No. 

261820. CVwri.ll length 8' - Of, width 5'3* height of lack above 
top of rail la 11$*, height overall froa top of rail la 3* “ 3-5/16"* 
■heel beee 5'1*, whaal ga^e 56$*. 

Lot 20 


1 

91 

28 

26 

333 

66 

27 

1 

94 

5 

2 


Location: Besa #11 

Owning Agency No. 2122-1538-47 

RAILS, RR, 65#, 3 hole, 5" canters: 

29' long 
26* - 
22 * ■ 

16* • 

28 * • 

24* * 

19' • 

16* • 

RAILS, RR, 60#, w/oenter block.and 2 flare block*-: 10' long. 

RAILS, Guard, 65#: 8' long. 

RAILS, Guard, 65#, v/oeatar block -end 2 flare blocks: 10* long. 


12 RAILS, Guard, 65#: 10* long. 

12 RAILS, Guard. 65#, e/2 center blocks and 2 flare blocks, 

(2 w/o block): 11* long. 


RAILS, RR, 65#, 2 hole, 5" canter: 


2 


34* 

laoc 

60 


28* 

• 

a 


26* 

• 

6 


20* 

• 

2 


29* 

• 

2 


27* 

• 

22 


22* 

• 

2 


15* 

• 

891 

RAILS, 

RR, 

30#. 


RAILS, 

RR, 

60#: 

5 


29* 

loot 

20 


27* 

m 

10 


24* 

• 

20 


20* 

• 

6 


18* 

• 

8 


16* 

• 
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maos wo. 

qoAjmrc 

I 

1 

10041-2-6 

5 

101U-2-7 

25 pr. 

10341-2-8 

40 pr. 

10141-3-0 

10 pr. 

10341-3-2 

100 pr. 

10141-3-3 10,000 

10141-3-4 

700 pr. 

10341-3-5 

300 pr. 

10341-3-6 

100 pr. 

10341-3-7 

50 kacn 


docbutiob tm locatim 


lot 20 (Coat'd) 

ROCS, 8'lcnf, #60 A.S.C.Z. Bo. 7, It. 3*000. 

SHTCH TOUTS, 10* lone, #60 A.S.C.X., «t. 11,300#. 

SWITCH FOOTS, 12' lot*. #90 A.S.C.Z., It. 51.00Q#. 

SWITCH FOOTS, 15' lo«», #60 A.S.C.Z., It. 6000. 

GUARD RAILS, (ocnplntn) 6* lone #90 A.S.C.X., Bt. 16,000#. 
SH0UU3B TE FUTXS, #90 A.S.C.X., It. 70,000#. 

STUCK BARS, #90 A.S.CJ., G*lr., It. 42,000#. 

STUCK BARS, #100 A.S.C.K., Gdr., It. 22,500#. 

STUCK BASS, #110 A.S.C.K., 40 cu. ft. par ton. It. 8,000. 
SiTTSOAI) STUB, 9A6* x 5*-. It. 10,000#. 


COMDITZOB 


ObdMd 


« 
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• •' gekblal arr—mai r - v - „■ :>-• 

• fgarrilr>| ^ * . '** |i. # 

Ki0-62-264 (Circular 724) '. . v -7 "• '"h 

WUtT K rrR saixt shit OJurrims ut be purchased? 

IUn sad Ballroad Locomotives, Cara, Any or mil lots. Ho Individual items 

~*£ ■«» related ** n "^ *F**mt. within • lot. Bids also consldwrwd on 

DiLTB BIOS CLOSE. .. » m ^ 

10»30 I.*., Honolulu tins, HO* KILL PROPERTY BE SOLD? 

Pw*hg 1, 1947. Sealed Bid. 

*B MAT BUTT MOSE IS PfcOPOlTr LOCATED? 

Priority clslnsnto sad r i— l i IsT buyer*. On ths Islands of Oahu ani Haul, 

o . ■> Territory of Hawaii, «t locations shown la 

i ths Hating. •• ?< % 

m propertt be d c pbct ed ? ' 

^ropmrtj mm y be laspactad at th* locations shcsn In tha llstlj*, 8 u. thr<»«h 4 p.*., on Monlaye 
tbrtngh Friday*, until bid opanlng on PecMber 1, 1947. 

IRK BCST BIDS BE SOT? 

. Btda vat bo raoalwod at MU Customer Sarrlca CMter, fort Rugwr, T?0. Boot 3228, Honolulu, Territory of 
IbMll. on or bafara 10.30 a .a.,'Honolulu tlaa, on Daoanbar 1, 1947. . \ 1. 

IDR TO BID? 

Bids anst bo aada an tbo bid for* provided boroln. Tbs anwolopo In which bid la placad oust bo plainly 
snrfcad la tha loasr left-hand comart "BID CIRCULAR #724; Opanlng Data Dec*nber 1, 1947.* Veteran* nay pur- 
^h a — railroad a^ulpaant by anbnlttlng oartiflcata togwthar with thalr bid. If you (a wwtaran) do not have 
your oartiflcata, aao your na ar sat KAA Baglonal Offlea. 

BOK JILL A-ARDS BE MADE? * 

Thin la an ofrarlng to priority sad D on- priority purchaswrs concurrently. Awards will ba aada la se¬ 
quence of priority purchasers prior to awards to non-prlorlty purchaaara, as follows: Fadaral Agencies; 
Veterans of Korld *er n purchasing undar KAA Veteran*' Prafaranoa Cartiricataw; f.K.A. (P.L. 6#7); R.f.C* 
baying far snail buslnaas; Stataa, Political Sub-DIvlalans and Instruawntalltlaa; eligible non-profit Insti¬ 
tutions; and coaasrclal buyers. If two or norw high bids of aquml snount are received fran any class of 
priority bidders or fren non-prlorlty blddars for ooa ltea or lot, aaard will be made by drawla; within a 


ATTERTIO* PRICRHT CLASABTSt 

Veterans who dwalra to exercise thalr prwfwranca anst sufaalt tha original of thalr Veterans Prafaranoa 
Cartiflaata, togathsr with a proparly wxwcutad bid. All hills of aala will ha aada out to the veteran erj la 
tha nsaa of ths anterrrlee appearing on tha certificate. All certificates wuat neat the following spec if!- 
oatloos: A. Cartlfloataa auat bw typwwrlttan and proparly valldatad. B. Cartlfloatas anst ba ooepletely 
free frtn araauras, altaratlona, or addltlon»_qf any kind. 

In crdar to be considered, priority claimant* aust suhait offers listing the specific lota and quantities 
desired and ths aaxiapn a a o un t they are willing to pay far each such lot and quantity, fixed pr ices appli¬ 
cable to priority c la l aants will ba aatabllshad froa a tabulation of all accaptabla bids received from pri¬ 
ority and non-prlorlty bidders far each particular lot, and will bw no greater than tha lowest Mo un t accep¬ 
table by Bar Assets Ad*Iniatt«tlon froa non-prlorlty bidders. If ths fslr value of ths property la estab¬ 
lished by Bar Asseta Adwiristratlon at*a-prlce equal to or laaa than tha wsrlaua aaount specified In a 
priority purchaser's offer, award will be aada. In acocrdance with equitable distribution, at the establish¬ 
ed fair value. If fair value la established at a price greater than the aaxlas aaount specified In'a pri¬ 
ority purchaser's offer, the offer dll ha disregarded. 

Other priority clalaants, such as federal Agencies, State and Local G o v t am en ts and Public Health and 
■taoatloMl Institutions, which are prohibited by statute froa subalttlng offers to purchase In the wanner 
prescribed above, need not state aexlaum prlcee nor aake depoelta. They aey subnlt Letters of Intent stat¬ 
ic their Internet In purchasing a particular lot at tha aatabllshad fair value. Each such priority claia- 
ant will then ba notified and given an opportunity to purchase such- lot at tha fair value thus established. 
nvmiT. REQOiRaaarrss 

This aala Is subject to IAA Standard Terms and Conditions of Sale and no other terms or conditions shall 
ba on KAA with tha following exceptional (1) All sales dll be aede "as Is, where la”, (2) The 

purebaser M.iaii all obligation of rsmcwal, packing, draywge, and shipping, (3) Condition Is not ear-ranted; 
Items wh er e marked as to condition are so narked for the purchaser's general Information. Prospective payers 


ere u rged to Inspect before purchasing. 

A deposit of 10 par cant of tha total bid (or offer) must a cc ompany each bid (or offer). An additional 2 
par cent la required if amount of bid by purchaser exceeds $100,000. Prospective purchasers who have estab¬ 
lished credit aay submit the following certification in lieu of e deposit. ”1 (Ee) hereby certify that 
I (we) Imwe an established line of credit dth the *ar Assets Administration Office at . , 

( In ser t 

_^ on a specified approval from tha AAA Credit Division at 

address of IAA office) J 

soah office; end that tMi certification Is submitted In lieu of a deposit on tha attached Md.”y All de¬ 
posits on bids will ba aada hr oash, bid bond, cashier's check, certified cheek or postal money order pay¬ 
able to ths Treasurer of tha United States. 

All priority clalaants auat comply with tha deposit requirements, except fadaral Agencies, State and] 

Laoal Him imint Agencies and Instrumentalities thereof ( as defined In KAA Regulation 2) and Public Health 
—a Zdocotlonal Institution (as defined In IAA Regulations 5 end 14) who are applicants for a public bene¬ 
fit allowance, and foreign gewanwata acting through thalr embassies, legations purchasing missions, *■ 
daly mocradltad agents In tha United Stataa. j ' 

Tour tnrlnasA la solicited. Much Mterlal which is surplus In tha United Stataa, Its Territo¬ 
ries and Tiwaaelnra. la readily salable In other countries. 
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FOR WHOLESALERS • RETAILERS • VETERANS • MANUFACTURERS • EXTORTERS 



CUSTOMER 

SERVICE 

CENTER 


Here, under one roof, hundreds of items 
of Government-owned surplus are avail¬ 
able. and your inspection is cordially 
invited. . Samples of many items arc on 
display. Trained salesmen, thoroughly 
familiar with the products you want to 
buy, will help you with your selection, 
give you such information as location of 
merchandise, price, sales dates, and assist 
you in every way possible. At the same 
time arrangements may be made for credit. 
Veteran’s preference may be established 
on the spot in most cases by merely show¬ 
ing discharge papers. See "General In¬ 
formation" page in this listing. 

NATION-WIDE SHOPPING SERVICE: 
For merchandise not available locally, any 
Customer Service Center sales staff will 
gladly locate tne stock desired if it is oh 
hand in any other area in the United 
States—forward your order and arrange 
delivery. 


I f M C E IF ( E I E I I l I I t f | J | i 



WAR ASSETS ADMINISTRATION 
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STANDARD TERMS AND CONDITIONS OF SALE (SEALED BID) 

SCALED BID TEKMS 

MMnr id m Hiniiwi ora Onun • Onlm oOMnrlM directed la the solicitation. bids ihall ha .ubmltled to duplicate Bach 
.r j\" ;, nr ||,,| UJ a an.atop. plainly marked la the low left-hand coraar of the envelope aa Indi ca ted oo the Invitation. 

- - _ All dealgnsuorro and price. should ha Tuny aad clearly art forth. Bach bid' muat give tha full fa min es. 

rcm -■ *vrT."- aad haurnad by him with hla uaual aad oomplat* aldaatura. Bids by panaarahlp* muat runtlah (ha run n a a iaa 

-J!. —rzr K. —■ with (ha parmarahin-aad by oaa of tha members of tha panaarahlp or by an authorhnd 

Tatilaarn-amt followed by ihaaSctal deeignaucm of tha paraoa dfUaf. Tha n aa i a of tha paraoa Mpuai shall ha typad. pel ted 
orothrrwlaa rrprodurod adjacent to algaatum. 

_ _ _ rn— aid, may ha withdrawn or m od ifi ed by wrtttan or tategrephlc notice racalrad from bidden prior to tha data 

arndTor opening ef tha ham. Once the opening of hMa baa occurred, no bid may. be withdrawn for a oalnd nf U darn.' 

Hia it nun prospective l.harm are urged to inapact property »“d arranaamanu for inapacuon may ba made throtatb tha aaarraf 

OStee of War Assets Ad m i n istration. 

«w Au. oa Pan. Wham Mda a*a net qualified by .pacific limitations. tha Oovaramant naarraa tha rlcht of awarding aay or all 
of tha llara included la tha Md*. 


nmant . 11 tha right to require a dapoatt If a dranau I* required and the Md la not accented, thy drpocK 

rnnturaedrftht bad U accepted la whole or la part, the dapoatt may ha applied toward tha puiobaaa price aad aay aacam 
aZ returned- 5oraO*w if a mSult occur, oo the pan of tha Mdder. tha dapoatt may. at the .lic tl co of tha Oora mmea t. ho 

™wrma _ ■■ * __ - a. ■ a ... earn maw ho amllnt aowlnat damaaaa ynmil tlnj ftMh tha faaala rtf tha nmnartv CdT 


retained by the Oovavnmani aa uquMatad 
tha account of tha puichaeer. 

iwmnw.u or PUoraarr. Tha rhuaiuai.nl rakarva* tha rlcht to withdraw any or all pio p eitj Included In tha competitive Md aale 
at any tlm* prior to the (Mat of a formal aouoa of award. 

. _ T ' a, rnnainm.nl 11 i i tha licht to reject any and all bid., r sgkrdtem of whether tha aame cooaututa tha highest 

to wale* any informality la o onn a r thm With the aubmlmloo of Mda. 

' n__. ,,-m e— The Mddar warrant, aad r.praamta that ha haa not directly or Indirectly antarad Into aay acraa- 

rfMtuta arram. — ytar .mil or implied, of aay nature which would affect full, free aad proper competitive M i ming upon 

”«f thattamTcoMiud by tha competitive Md aale. 

CONDITIONS OF SALE 

__ -r-—- coodltlona of fiaJa and any fipactel Condltiona contained herein or attached hereto conaUtute tha entire 

* atM rr; ' with impact to tha aale of aurplua prop el t y apaclfiad in tha Md or o«ar. ho rartetlnoe therefrom 

thereof ud no u pramotatlooa made or warTantlro .flven by any np caea n tatlce. acant or employe, of Seller la ran- 
^h^dmiuof «y eSactuaima apaclfiad M writing and included herein The co nd l t i on a of aale an aa follow*: 


or may be applied acalnet 


from tha rmali of tha property for 


Condltiona of 


ahau ha of aay adact union apaclfiad M writing aad Included herein the oonaiuooa or aaie am aa iouow». 

, „ —t-hltehad. oarmaat la full mat be —ra** by currency. CaahleV. check, certified check. Purchaser's own 
SS? «r war Ameta AdmlnUtmUon. or money order, prior to shipment of property or ita removal 


•a. Barter _— so warranty, either mil imiT or implied, with reaped to the property cov e red by tha Balm Memo r andu m , eacept 

uTrBeOm^ra^anle It hm the right to traaafar UUa to the property: aad (b> Seller warrant, tha accuracy of tha daacrlp- 
uou Tua property, provUteil, however, that if tha property la daaertbad m new. Seller warrant. or*y that it ha. oat b ean 
ujurt UaWUty nnihr t.a pangnpH ahall not new fl tha a m o un t of tha pure ham price, aaoapt for actual err mam In. 
-T Trln ZZ the Purchaser for might.wamhouatng. naimim. or almllar charem tneurrad by tha Puichaeer aa a raault of fault or 
rc'TTr.c?."*. cf l^r thrre-gi. miift or negligence of the Purchaaar. Bailer makm no mpraaaatauoo to the 

ZS-Twat chare wtU he an reduction or decline la prtem of alm lla r or Identical aurplua property on aay mlaa occurring stmul- 
tanaoiu with or aubaaouaat to thla onotract of mla 

.a. halm am anhtad to auch adJuatmaat upon tha mqumt of the Purehamr aa tha War Aaaata Admlnl.tr*tor or hla authorised mp- 
mmlitha labia cola discretion. may datarmlaa to ba equitable under tha cucumatancea. aad any auch datanalaatloo ahall ba 
!Z? imu forbSch^juSiant. will ba conaldarad only if filed la writing la tha office of War Aaaata AdmrniatiaUou re- 

Z^ZLaualarthamlaeUhin fiftaaa (Ui day* (or auch additional period aa may ba allowed la writing by tha AdmMletimtar or 

rodi inam.rn.HT. > after removal of tha property by Purch arr or deUverv by a common earner at tha. orlklaal O m t l na ll o n 
ifl la eeaa of error ta tha ektaaatan of pries*. the unit pnee will govern. 

■fit (ei T-otherwlm apedflcaUy Mated, all mlm an made r off common carrier (cam or truck.l and shi pping rar pa nam wU l be 

oald by tha ~ ~ - -tt -no rmpoualbtllty and undartakm no vkpvoa* for packing or pranaring property to 

£!Zt (La MhuZn^Zcit. of ocean oarriaro. SpaMlM shipping inMructlou. tram Purchaaar »UM M remind by halter 


- .L, __ _ _ oc oarrtaro. tr-iii. .hipping tnetructlone tram Pur chaaar muat aa received by the fiauar 

Within fifteen iU) day* -from the data of fietteT * raquaat to Pur ch aa ar to furnlah ahipptng laa truct lon * and to make mmtt- 
J2nca (except wham credit haa bean rotahltehad i. U the Purchaaar ahull give ahtppfng laatructlona ... ratin g that ha hlm- 
mif will rmnov . tha property prior to the akptimUon of l>> *, l^-<teT P«nod ro*cina d than ha muat ala o furnlah alterna- 

tiro -atemee nmtrnctloaB. finch alternative direction, .hall give the n a m e of a nonatgnm aad the daadnatloa to whlah the 
DTOoartyahaU ha ahlppad by the fiafter ta the event that tha Purchaaar abould fall to comply with hi* undertaking to remove 
ihanrooarty within tha U-day period apaclfiad herein Tha Salter will not ablp tha property to more than one daatlnatlon v 

^TpmrotTmch conatltuta a carload or truckload. An .grot of the carrier may not be dealg- 
natadaa rrmelgntt Shipping me traction muat b* given la arming or by telagiaphlc oommun l r a non . Tula ahall paaa upon 
delivery to the Pui ch aaa r or to the common carrier for tha Purchaaar. 

• Wi IT Puichaaar fall, to teau* Milnptnr Isatructkute or to remove the propel ty within the period pi m cr lbed In (a), the rtek of 
lom^^ZZIr oTdmOr^aoa ofUb. MopamTai^ be upon Puichaeer In the event or Mich failure Purchaara- ahall. upon 
" ffvTSr rVaiinallH Mm rbarrn If tha property la aund on rr.ml... owned or oontroUad by the Oovarn- 
mant. or IteLer may Mom tha proparty akmlam for tha account and at h* «P«« M> * T **■<»• 
auch fallum or In the event of default on the part of Purchaaar la Bro k in g payment imulag a h ippt n g UMtructtoaa. or other- 
mm artar the appUcaM* parted pmacrlbad la (a), raaciad tha aale. or remit tha property for the account of Purchaaar 
S^r^Sf^SZdSiSr JTSmn. propm. «ld Purclromr MroU. upon dramjad. aay to Salter t he .noou . t of a ll 
« CH m exoanam Incurred by reeeoo of auch fallum or default. Tha alaicia* by Salter of on* or room of tha right, herein 
ipa in.il wtU not preclude Salter from aaaralaiBg any other right. It may have against Purchaaar. 
igi If tha property covered by thla coo tract of aale la loat. damaged, or daauoyadotharwtea than fay tha fault or aaglteanca of 
ri.iteiii rrnt to mrnoval or ahtparoot during tha appdcabte pa r ted praacrlbad ta paragraph ill above for removal or tha 
M^lbccv ofahlpptng laatructlotro. •alter'* UaMJlty ahaSTat a lection of Better, be limited to the replacement of the property teat, 
damaigad or destroyed or refunding aay mourn paid by Purchaaar thereof. 

.7. Setter droll not ba liable for delay la duppMg or vending tha property eoeracd by thte non tract of ml . due ta entrom Myorod 
Ha ecotfoi nd without Its fault or mMpw. locludinc without Xlmltauoo. acta of Oodi or tha public anamy. acta or raqiMata 
ST 2r£k£?2r local aovammantal SStTST amt xmrporUn. to act uodar authority. Boo^ fliwi. rpioamic^quaimntlaa 
trtrrHNK notae wbeuca. frrlcht taabrpwi. u mn a por tatloo railuiw. trmaaportatloa fMattaaa tapnaad by BUte or FadarmX 
BC g D (M. atrttaa. lockout* ab4 diaoutM with wortuaou. 

Aellra imrii tha right to cancel tiro contract Of aate without ltaMUly in caaae wham Purchaaar la an agent acting for an uh- 
^.cloaad principal If auch action la determined by the War Aaaata Admlateuator to b* In tha public internet. 

.a. Mo Holder of or D.learnt, to Congrma. or Bmldent Commlmloner of the Halted Btatm of Aarorlca ahall he admitted to any 
alrom of profit" la tha contract of aate or to any benefit that may arte* therefrom ultima it b* made with a corporation for lla 
general benefit. 

mot* fa the event that there am any KMC 1*1 coodltlona qualifying or supplementing the standard provision*, auch special condltiona 
droll a* craiei on fee* hereof or herein below 

, SPECIAL CONDITIONS OF SALE 

r / 

myrSTTfipTANDtPC era* la edditiea »• aay •# «•» pravlalnaa haralaebeve stated, thla sal# la wad. subject ta tha 
fell —Ira special send It lew* t (1) All aale. will be wed. * a. 1* . where 1*.(2 ) The purche.ar aasroee* all eb- 
tigatlee- af raarowsl. packing, draysj*. aad ablppiag, (J> Coadlllaa 1. eel warranted! l«*na share narked a. ta 
cmfllim «• t» airtef far the erl»«h»eer'• genial laf.rwetlen. 


-■» '\S j 

i 3b. 
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«»-n-*T> witu jrtTit or wctict 

•U UKTS » 0 «l»l JTHATIC* 

ornct or oisfoaal r<* u. s. rtmnrottcs *»o ros3t53io*5 

IITITATIM Alt til FOA TIE SALE OF StlFLOS PKOPCITT 


sues *u*» I * 


|:' O T+W C41 . -!k I 


Docember 1 . 1947 


ImM AM*, to trlpltoata. will bn reitlfH to tba tarrltarial aurplai prapart; office af 



lak|Mt ta tkt iIaiUaH Imm a to cato It i«u rafarrto ta be law. tba atoaraitnto nballt tka f»U«ala( btoa 
llatto to Catoa f, ato earner ta bay any ana or Ufa af tba itaaa ac lata itoicatto at tba aalt ftlta* bto: 


■ ■ BIO TO SC fILLEO I* ST 8100(0 

LOT •«. Of SCR I FT 10* A*0 LOCATION QUANTITY UNIT _111_|_ 

111 111 111 ' |«! UNIT toici I TOTat fNiifi 




Tbia bM total 
ato a web ta raw 


usc ccNTiMunor hut it ncustfr; 


tba tar Aaaata AAntola t rat law St ato ato Catoltiaaa af Sala aat aat 
ara aat aat to tba bat lea af Off*rIa«. 


ACC ITT to NT OOVttoataT 


aa tba raaaraa bareaf 



lacATiaa 


TITlf 


MT( 
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STANDARD TERMS AND CONDITIONS OF SALE (SEALED BID) 

SEALED BID TERMS 


' M %!\nii be nKlw4 lu a mlM envelope plainly mvM in tht lowr Mt-hud corn«r or Uh nntopijH indKaUd on tiu Invitation 

).»■ « sctMiancB Ail dealcnatione *nd prices should be fully and clearly art forth Bach bid muat glv* th> full liwlneae 
dddn*a ui the bidder ana be wiwd by mm nun tila uaual and complete signature Blda by partnarahlpa muat furalab the full namaa 
• •t all partnaira and muat ba «i«nrd with tnr partnership nama and by ona of the members of tba partnership oa by an authortaad 
icjiravctitatlve. followed by tba odcbl daa m naUoo or tba paraoa alanine Tba nama of tba pawn signing shall ba typad. printed 
«r uthrraaa t aprod u cad adjacent to signature 

WrmtHau. oa* Btaa Bids may ba withdrawn or modlflad by writ tan or trlacraphlc not lea received from Mddara prior to tba data 
hmi tut opai.t.ut of tba uda Oner tba opening of blda baa occurred, no bid mar ba withdrawn for a oarlnd nr lb dees 

iM-nnva Prospective purchasers arc urged to inapact proparty and arranaatnama for I laprction mar ba made tbrouttb tbr bearcat 
otbca uf War Aaaata Adminiatratloo. s 

Barn or Ala. oa Baar Whrrr btda are not qualified by apactOc limitation*. tba Oora r nmant rmtrrra tba rlcbt of awarding any or all 
uf the Itama Included in tba btda. 

Donna Tbr loairnment raa a rrea the rt«bi to raquln a dapoalt If a dronali Ir raaulrad and the bid la not accented, the drpoclt 
will ba returned If the bid la accepted in whole or In part, tba dapoalt asay be applied toward tba purebaat price and any eacaaa 
win ba returned H o nour . If a default occurs oa tba part of tba blddar. tba dapoalt may. at tba election of tba Oorarnmant. be 
retained by tba Oownuomi aa liquidated da m ages or may ba applied against damacee resulting Iran tba w ill of tba property for 
the account of tba purc h ase r . 

Wmsaaawat. or f aru T T Tbr Oorarnmant rra a rrea tbs right to withdraw any or all property included In tba eomprUUre bid aala 
at any time prior to tbr (trine of a formal notice of award. 

Mammon or Brea Tbr Oorarnmant n aira as tba rlcbt to reject any and all blda. regardless of whether tba aame cooatltute tba highest 
bid. and elao to walaa any informality in connection with tba eubmlaeloo of Mde. 

Aemamania Arrsmwe Bieaaiir Tba blddar warranto and rapraaanu that ba baa not directly or Indirectly entered into any agrae- 
mrni or imnanamt. either ezpraaard or Implied, or any nature which would affect full, free and proper com petit] re iwmii., upon 
any of tba ttimto co e e iad by this nopatiuw bid aala 

CONDITIONS OF SALE 

Tbr Standard Terms and Condition* of Bala and any Special Conditions co n tai n ed herein or attached hereto constitute the entire 
miuani bet w e e n the parties with respect to the sale of surplus property specified in the bid or offer. Ko rartottoos therefrom 
,, modi Aral inn thereof and no r* p r e se ntations made or warrantlea given by any upr mentatlre. scant or rtnploywa of Ballrr lu vari¬ 
ation thereof -a* it ba of any ad act uni me epe e tiled m writlnc and included herein The conditions of aala are as follows 

ill Unbar credit to established payment In full muat ba made by currency. Cashier's check, certified check. Purchaser* own 
check, acceptable at tba discretion of War Amato Adminiatratloo. or money order, prior to shipment of property or Its removal 


raauftlnc from the w ill of the property for 


it' TnodiAcattore tb 
at loo thereof shall 


• 3i Sellar makes no warranty, either i rp iemid or Implied, with respect to the property covered by tba Salas Memorandum, eicept 

ISI Sellar warrants It baa the rlcbt to transfer title to the property: and ibi Sailer warrant* the accuracy or the descrip¬ 
tion of tba property, provided, however, that if the property la described aa new. Seller warranto only that It baa not been 
used Seller's liability under this perecreph snail not exceed the amount of the purchase price, except for actual expenses in¬ 
curred ay tba Purchaser for Dwight. waiehrmalng. handllnc. or similar chargee Incurred by the Purc h ase r aa a result of fault or 

neylitiM on tba part of tba Sailar aad throuoh no fault or tie*licence of tba Purchaser. Sellar makes no re pr e sen tation to tba 
edict, that there will he nn reduction or decline la prices of similar or Identical surplus property on any sales oocumne elmul- 
taneou. with or subeaaurnt to this contract of sale 

• 3 1 Salsa are subject to such adjustment upon the request of the Purchaser aa tba War Aaaata Administrator, or bis authorised rep¬ 

resentative. m him ante discretion, may determine to be equitable under the circumstances, and any eucb determination shall be 
anal bequest* for such adjustments win be considered only if filed in wminc In the ofbre of War Asset* Administration re¬ 
sponsible for the sale within attsen 1 U 1 days tor such additional period as may ba allowed In wrttlnc by the Administrator or 
atari) n p ri s e me tire > after removal of tba property by Purcb'srr nr delivers trt a common earner at l hr oriental destination 

. 4 1 In caa* of error In the extension of price*, the unit price will govern 

i3i rat Unices otherwise specifically scaled, all salsa are made POB common earner lean or trucks), and shlpplnc expenses will be 
paid by the Purchaser Seller resumes no res p o n sibility and undertakes no expense for packlnc or prepanne property to 

■ns r the requirements of ocean earners Specific shlpplnc instruction* from Purchaser muat ba race!red by the Seller 

Within fifteen ill) days from the date of Seller* request to Purchaser to furnish shlpplnc Instructions and to make remit¬ 
tance • except where credit has been established > If the Purchaser shall clre shlpplnc Instructions aaarrtlnc that he him¬ 
self will ramose the property prior to the expiration of the 13-day period specified herein, then be must also furnish alterna¬ 
tive shipping instructions Such alternative directions shall five the name of a Constance and the destination to which the 
property shall be shipped by the Seller in the event that the Purchaser should fell to comply with hie undertsUtlnc to remove 
the property within the 13-day period spe ci fie d herein. The Seller will not ship the property to more than one destination 
except in cases where separate shipments each constitute a carload or truckload An axvnt of the carrier may not be daalg- 
noted as consignee Shlpplnc Instructions muat be (Iren In wntlnc or by telecnphlc communication. Title shall pass upon 
delivery to the Purchaser or to the common carrier for the Purchaser. 

• bi If Purchaser tails to Issue shlpplnc Instruction* or to remove the property within the period proscribed In (ai. the risk of 
lone, damaar. or destruction of the property shall ba upon Purchaser in the event of such failure Purchaser shall, upon 
demand, pay to Seller reasonable storage cha rass if the property Is stored on premises owned or controlled by the Oovem- 
aaent. or Seller may store tba proper t y elsewhere for tba account and at the ex pen s e of Purchaser Seller may also upon 
such failure or In the event of default on tba part of Purc h as er in maklnc payment, laaulnc shlpplnc Instructions, or other¬ 
wise. after the applicable period proscribed in ta). rescind the sale, or rareII the property for the account or Purchaser 

upon such terms and conditions aa It deems proper, and Purchaser shall, upon demand. Day to Seller the emnu t of all 

losses and expenses incurred by re ason of such failure or default The exercise by Seller of one or more of the rlcbt* herein 
specified will not preclude Seller from exerctstnc any other rlcbu It may hare acalnat Purchaser 

«. If the property covered by this contract of sale la lost, damaged. or destroyed otherwise than by the fault or negligence of 
Purchaser prior to removal or shipment durlnc the applicable period prescribed In paracrapn i3i above for removal or the 
i«at.arce of shlpplnc instructions. Seller* liability shall, at election of Seller, be limited to tl>e replacement or the property lost, 
damaged or destroyed or refund Inc any amount paid by Purc h aser thereof. 

• Ti Seller shall not be liable for delay In shlpplnc or loadlnc the property covered by this contract of sale due to reiser* beyond 

Its control and without lu fault or negligence. tncludinc without limitation, acts of Ood or the public enemy, acta or requests 

of any Suie or local governmental odlcer or agent purporting u> act under authority, floods, fires, epidemic*, quarantine re- 

atnmoas. note, mbotoee. freight embargoes, transportation failures, transportation rastnctlona Imposed by State or Federal 
agencies, strikes, lockouts and disputes with workman. 

• heller reserves the tight to cancel the contract of sale without liability in cases where Purchaser la an agent acting for an un¬ 
disclosed principal If such action la determined by the War Assets Administrator to be In the public Interest 

.«• Ko Member of. or Delegate to Congress, or Resident Commissioner of the United States of America shall be admitted to any 
share of profit in (hr contract of ante or to any benefit that may arise therefrom unleva It be made with a corporation (or lie 


NOTK In the event that there are any special conditions qualifying or supplementing the standard provisions, such special conditions 
shall be indicated on face hereof or herein below 


SPECIAL CONDITIONS OF SALE 


WtTTR?fTAWI% if 11 i*f to m*y •# the frovitUn* hrr*m«b*vp ototod, this Ml# is «od# tubjert to t ho 

#•1 iMiA( ••rww tol cond i(»*f«: (1> All •• • • » 11 bo * mm It. »Mr» !•,” (2) jMirchfitr •* • 

ilfftiAf •( wmmvm I. fackinf, droyago. ood •hipfiffe (J) ffndlt l*f t« not warranted: itwmm wh art morbod #• to 
condition oire io aor*o4 for th* purchaarr'i gonofol infonaotion. 
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For information Regarding Surplus Government Property Assigned to War Assets 
Administration Consult Any of the Offices Shown Below 


CALIFORNIA 


101 VO Anmh, North 
IU. A Railway AM, 

loator Am. A Law 


Am. '/a mlM Booth of 


51* C. Socond Street 


-IN W. Washington 


Saa Oligu ITO Pacific Highway 
Baa F mdR» M Parry gtrost 

COLORADO 

O ww —Klttr adga Bldg. A Denver 


Or— d Junct i on—KM Main Straot 
CONNECTICUT 

H a rtford lltt Main Straat 

DELAWARE 

Wilmington Provo Shipyard, Bldg. 
N-X P. O. Box 1*71 

FLORIDA 

Jacksonville IIS Florida Avon— 
Miami—(01 N. C. S ocond Avsnus 
Orlando—2* East Control Avanua 
P onoaco l o—HI So. Palafox Straat 
TollahanOoa—322 L Monroa SL 
Tampa—no North Blvd. 

OEOROIA 

Atlanta—SSS Ponca da Loon Am.. 
N. E. 

Macon—S1LS13 Third Straat 
Savannah—JOS Oglathropa Ava.. 


IDAHO 

Boln *0»y. Bannock Straat 
ILLINOIS 

Chloogo Fll so. Wabash Ava. 
INDIANA 

Evanavtllo—Ohio St. A 12th Ava. 
Indianapolis—342 Maosachuoatto 
IOWA 

Dm Molnao tOB'/j Second SL 
KANSAS 

Wichita—Oliver Ava. A McArthur 

RA 

KENTUCKY 

Lexing t on- 13th A D Streets. Lex¬ 
ington Signal Corp. Depot 
Lev iovllle—410-12 West Jaffarson 


LOUISIANA 

Now OH— n o T WO Franklin Avanua 


ATLANTA X On. lit Ponca do Loon 
A vs.. N. E. 

BIRMINGHAM 1. Ala.—IMS N. Fif¬ 
tieth (t 

BOSTON 11. Maas.—000 Washington 

SL 

CHARLOTTE 1, N. C—117 A Tryon 

SL 

CHICAGO 10, lit—Navy Pier 
CINCINNATI X Ohio—70* Race St. 
CLEVELAND 1, Ohio—12*6 Euclid 

DENVER X Colo.—729 ISth St. 
DETROIT 3X Mich.—1SOOO S Milo 
Oik Park 

ORANO PRAIRIE. Tax.—Plant “B”. 

North American Aviation. Inc. 
HELENA, MonL—Lawrence and War¬ 
ren SL 


CUSTOMER SERVICE CENTERS- 

MAINE 

Portland—14S Pickett Street 
MARYLAND 

Baltimore—I So- Calvert Street 
MASSACHUSETTS 
South Boeton—Army p— 

.MICHIGAN 

Detroit—13740 Oakland Ava. (High, 
land Pk) 

River Rouge. IS—100 E. CooMdge 
Highway 
MINNESOTA 

Mlnnaapelio—125 Third StraaL So. 
MISSISSIPPI 
Jackson Army Air Base 
MISSOURI 

Kano— City—SSth SL A Bannister 
Rd.. P. O. Box 1037 
Springfield—323V* Pershing Ava. 

SL Louis (MU So. Broadway 
MONTANA 

Helena—Lawrence A Warren Streets 
NEBRASKA 

Omaha—501 WOW Bldg. 

NEVADA 

Henderson—SMI Cafeteria Building, 

P. O. Box 1012 

Los Vegas—Basic Magnesium Plant 
Reno Third Street A E Avanua 
NEW HAMPSHIRE 

Manchester— M Concord Street 
NEW JERSEY 

Newark—125 First Street 
Trenton—1480 Parkway Avenue West 
NEW MEXICO 
Albuquerque—320 W. Central 
NEW YORK 

Albany—Watarvtiot Arsenal 
Buffalo—ISO Dataware Ava. 

Long Island City- 4102 Northern 
Blvd. 

NORTH CAROL.NA 
Charlotte—317 So. Tryon Street 
Greensboro—9th A B essemer Ava. 
Wilmington—got No. Socond Street 
NORTH DAKOTA 

Forgo—*20 Front Street 
OHIO 

Akron 15—Warehouse No. 3X Good¬ 
year Aircraft Corp. 

Clnc nnatl—70* Race Street 
Cleveland—Euclid E. 13th Street and 
Whs*. 12 W. 7th and Quigley Rd. 
Columbuo—2*5 No. High SL A 4300 
E. 5th An. 

Dayton—2400 W. Dorothy Lane 
Lock land—W right Aeronautical 

Plant 

Springfield—107S Kenton Street 
Toledo—1401 Campbell Street 
Warren Warehouse No. 15, P. O. 

Box 551 

-REGIONAL OFFICES- 

HOUSTON 2. Texas—7700 Wallisvllle 

Rd. 

JACKSONVILLE S. Fla.—115 Florida 
An. 

KANSAS CITY X Mo.—96th A Troost 
Sts. 

LITTLE ROCK. Ark.—SIS East Sec¬ 
ond SL 

LOS ANGELES IS. CSIIf.—155 West 
Washington Blvd. 

LOUISVILLE x Ky.—*12 West Mar- 
ket SL 

MINNEAPOLIS 1. Minn.—Metropoli¬ 
tan Life Bldg. 

NASHVILLE 1, Tenn.—Consolidated 
V ultee sidg. 

NEW ORLEANS 17. La.—7020 Frank¬ 
lin Ave. 

NEW YORK X N. Y.—<0 Well SL 


OKLAHOMA 

Oklahoma City—So. E. 29th Street 
Tnleo—2000 No. Memorial Drive 

OREGON 

Portland—Barrack Ns. 32. Swan 
Island. P. O. Box 40t2 
PENNSYLVANIA 

Harrisburg—1400 No. Cameron Street 
Philadelphia—2401 Chestnut Street 
Pittsburgh —212 Ninth Street 
RHODE ISLAND 

Providence —1 Washington Avenue 
SOUTH CAROLINA 
Charleston—Trsdd SL A East Say 
Columbia—1201 Pulaski Street 
Greenville—200 No. Main Street 

SOUTH DAKOTA 
Sioux Falla—513 E, Eighth Street 
TENNESSEE 

Chattanooga— 21 * Dome Bldg. 
Knoxville—Miller Brea. Warehouse 
Blog.. 10 th A Clinch Sts. 

Memphis—McDonnell Aircraft Bldg. 
Nashville—Vultas Blvd. WAA Build, 
log 

TEXAS 

Dallas—Plant "B" North American 
Aviation Inc. 

El Pmo— 420 Magofiin Avanua 
Houston—7700 WtllisvtU* Road 
San Anion o—30* So. SL Mary’s 
Street 

UTAH 

Sait Lake City—1710 So. Redwood 
Road 

VERMONT 

Burlington—127 Main Street 
VIRGINIA 

Richmond—420 E. Main Street 
WASHINGTON. O. C. (25) 

Tempo “R" 4th A Jefferson Drive. 
X W. 

WASHINGTON 
Seattle—1409 Socond Avenue 
Spoken*—157 So. Howard Street 

WEST VIRGINIA 
Charleston—101S-M Lao Street 
WISCONSIN 

Milwaukee 4674 No. Port Washing, 
ton Rood 

WYOMING 

Cooper—722 So. Cantor Street 
Cheyenne—U.XO. Building 


OMAHA 2. Neb.—14th A Fimun SL 
PHILADELPHIA X PA — 5th and 
Cheetnut Sts. 

PORTLAND X Ore:—Swan Island I 
RICHMOND 2X V a.—East End Of 
Fourth SL 

ST. LOUIS 1. Mo.—80S North Seventh 

salt LAKE CITY 4. Utah—1710 s. 
Redwood Rd. 

SAN ANTONIO 5. Tax.—X SL Marled 
and VillRa Sts. 

SAN FRANCISCO 7, Calif.—11(2 Mar. 
Ket SL 

SEATTLE 1. Wash.—1406 Socond Ave. 
SPOKANE X Wash.—500 Welch Bldg. 
TULSA. OkU.—200 North Memorial 


Seventh 
—1710 S| 

L Marls* 


Information regarding surplus property located in U. S. Territories 
and possessions may be obtained from 

OFFICE OF DISPOSAL FOR U. S. TERRITORIES Ic POSSESSIONS 
Washington 25, D. C. 


ANCHORAGE. ALASKA—Pool Office 


SAN JUAN. PUERTO RICO Poet Of¬ 
fice Box 4307. 


HONOLULU. HAWAII—P. 
322X Fort Rugar 


26<5 


BAILABLE 


und volume 





m 


"i -r- ' t 


WAX ASSCTS ADMUMRKAIION 


IS. D. C 


SURPLUS 

GOVERNMENT 

PROPERTY 


SPECtAL 

OFFERING 


RAOIOAB 

KQUIFItKVT 


BlO- 62 -l 6 h. 
(Circular T2h) 
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267 Plaintiffs Exhibit No. 3 

WESTERN UNION 

ORDINARY CABLE—PREPAID—23 JANUARY 1948 
FRED FRIEDEBERG 
ROYAL HAWAIIAN HOTEL 
HONOLULU, T.H. 

RECABLE. HAVE APPOINTMENT PROPER PARTIES TODAY. WILL 
ADVISE. 

ROY ST. LEWIS 

268 Plaintiffs Exhibit No. 4 

WESTERN UNION 

6 P.M. SUNDAY JAN 25-48 

FRED FRIEDEBERG 
ROYAL HAWAIIAN 
HONOLULU 

IF YOUR MESSAGE TO ME WAS A DAY LATER RFC WOULD HAVE 
MADE SALE TO ANOTHER PARTY FRIDAY STOP JOSS STATES 
YOUR CABLE SETS OUT FACTS BUT WAR ASSETS SHOULD NOT 
HAVE MADE SALE AS THEY DID STOP HAD CONFERENCE WITH 
SENATOR WHERRY HIS COMMITTEE ATTORNEY ORDERED RFC 
TO MAKE NO DEAL UNTIL SENATOR HAD A CHANCE TO TRY 
ADJUST MATTER WITH ME MONDAY. 

ROY ST. LEWIS 

269 Plaintiffs Exhibit No. 5 

UNITED STATES SENATE 

SPECIAL COMMITTEE TO STUDY PROBLEMS OF AMERICAN 

SMALL BUSINESS 

January 26, 1948 

Mr. John Joss 

Legal Counsel, War Assets Administration 
Temporary “I” Building 
Washington, D. C. 

Dear Mr. Joss: 

With reference to my letter of January 17, 1948 I desire 
to make quite plain the attitude of this Committee as far as 
the sale of railroad equipment by your Honolulu Office is 
concerned. 
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It has come to my attention since the transmittal of the 
letter of January 17 that your Honolulu Office, on December 
22, 1947, made an award to the Commercial bidder for this 
railroad equipment. I was not aware of this situation when 
I wrote the letter of January 17. 

While I feel that War Assets Administration should pay 
strict attention to the small business priority power of the 
Reconstruction Finance Corporation, as set forth in the 
RFC Extension Act, on sales of surplus property, I can see 
that in this particular case War Assets Administration and 
the Government would be open to a serious question of lia¬ 
bility if the award to the commercial bidder were cancelled. 

Therefore it is my opinion that the War Assets Adminis¬ 
tration should go through with its award. 

As Chairman of the Senate Small Business Committee, 
however, I do not want you to feel that this is to be con¬ 
strued as a precedent or that we are not going to be vigi¬ 
lant in seeing to it that this situation will not be allowed 
to arise again. I feel very strongly about the small business 
priority power of RFC and feel that it should be strictly 
adhered to in all subsequent transactions. 

Very truly yours, 

Kenneth S. Wherry 
Chairman 

ERDickey:pan 

•.. 



113 


271 Plaintiff’s Exhibit No. 6 
Filed Aug 22 1951 

Jan. 26-48 

United States Senate 
Memorandum 

(Cable over phone Di 1992) 

Conferences today 
Satisfactory letters follow 
Todays Conferences 
Satisfactory stop letters follow 

272 Plaintiff’s Exhibit No. 7 

Air Mail—Special 

January 27, 1948. 

Mr. Fred Friedeberg 
Royal Hawaiian Hotel 
Honolulu, T. H. 

Dear Freddie: 

In furtherance of my cable to you of last night, appar¬ 
ently everything has been adjusted to your satisfaction, as 
you will observe from the carbon copy of the letter from 
Senator Wherry to John Joss, which is enclosed. 

At first it looked as if it were an impossible undertaking. 
Joss’s attitude with me was that we may have a lawsuit 
against an individual who made the committment to you, 
and he was rather adamant about it all. I therefore con¬ 
tacted Senator Wherry Friday night and he ordered the 
RFC not to make a move until it heard from him Monday, 
which was yesterday. 

Joss was of the opinion the War Assets Administration 
had made an error; the RFC was positive in its position 
that they had a right to make a sale to their man; and the 
Senator under date of January 17th had written the RFC 
as well as the War Assets Administration, stating his posi¬ 
tion. 
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Senator Wherry’s letter concludes his position at the 
time, and I was able to prevail upon him and was present 
when he dictated the enclosure, which speaks for itself. The 
letter was read to Joss, and the original was sent to him 
by special messenger. A copy was sent in like manner to 
the RFC. 

I know of nothing else that may develop, and I presume 
that by now Joss has advised his Honolulu office to conclude 
the sale with you. Keep me advised if any complications 
arise. 

Yours very truly, 

Roy St. Lewis. 

RStLrjn 

enclosure 

273 Plaintiff’s Exhibit No. 8 

Filed Aug 22 1951 

Royal Hawaiian Hotel 
Honolulu, T. H. 
February 4, 1948 

Mr. Roy St. Lewis 
c/o Long, St. Lewis & Nyce 
National Press Building 
Washington 4, D. C. 

Dear Roy: 

I have your letter of January 27, together with a copy of 
a letter written by Senator Wherry to John Joss, of the 
War Assets. 

I have been up to War Assets and have advised them 
how I want the papers made out, and I expect to pay the 
balance due some time before the end of this week. As far 
as I know there are no further complications. However, 
should that occur, I will immediately contact you. 

I wish to take this opportunity of thanking you for the 
very prompt action you took in this matter for me. I cer- 



115 


tainly appreciate it, and I trust that this will be the begin¬ 
ning of a profitable relationship between ns. As yon do 
know, I am in this business to stay. 

If no further complications arise you will hear no fur¬ 
ther from me in this matter. 

I would appreciate receiving a bill from you for services 
rendered in this matter. 

Please give my kindest regards to your wife, in which 
my family join. 

Yours very truly, 

Feed Feeedebeeg 

FF-.RR 

Received Feb. 9-1948. Fred St. Lewis. 

275 Plaintiff’s Exhibit No. 9 

Royal Hawaiian Hotel 
Honolulu, T. H. 
February 4,1948 

Filed Aug. 22, 1951 

Mr. Roy St. Lewis 
c/o Long, St. Lewis & Nyce 
National Press Building 
Washington 4, D. C. 

Dear Roy: 

I wrote you earlier in the day, acknowledging receipt of 
your letter of January 27. 

As you know, Honolulu is a small town, and everyone 
knows what the other does. For example, it has been re¬ 
ported to me that after you received my radiogram you 
telephoned a certain party here and asked whether that 
party had any objections to your handling the case for me. 
The story is that you were told to go ahead and handle the 
case if you wished, but to be sure that you were paid. 

I have always assumed that the relationship between a 
lawyer and his client is confidential, and I have therefore 
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decided to entirely disregard this story, particularly from 
the source from which it came. However, a repetition could 
not be a coincidence. 

I certainly do not believe that you in any way have vio¬ 
lated my confidence. However, before I wired you I had 
occasion to talk to Joe Silverman, Jr., and asked him if 
there was any objection to my contacting you in this mat¬ 
ter. He gave me your address at home. I distinctly re¬ 
quested Joe, Jr. not, in any way, to discuss this matter with 
anyone. Apparently, he is the one who violated my confi¬ 
dence. 

If from this letter you come to the same conclusion that 
I have, that all of this is nothing but gossip here in Hono¬ 
lulu, then of course, just let me know that. Otherwise, I 
think that you should either affirm or deny the rumor that I 
have heard. I wish you would write, under all conditions. 
Again, kindest regards. 

Yours very truly, 

Fred Friedeberg 

FF:RR 

Received Feb. 9-48. Roy St. Lewis. 

• ••••••••• 

277 Plaintiff’s Exhibit No. 10 

Via Air Mail February 11,1948. 

Mr. Fred Friedeberg Filed Aug. 22-1951 

Royal Hawaiian Hotel 
Honolulu, T. H. 

Dear Fred: 

I acknowledge receipt of your two letters of February 4, 
1948, and observe that you were of the opinion that your 
transaction would be completed last week. I hope you have 
done so. 

Relative to your second letter, I am at a loss to under¬ 
stand where any information could have gotten to Hono¬ 
lulu in any shape or form. My correspondence was entirely 
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with you, and as you will recall, your cable was not sent to 
me until the night of January 22nd. And I have had no 
conversation or correspondence with any one concerning 
you or your transaction, or any other transaction in Hono¬ 
lulu since that date up to now. 

Your matter was treated in a confidential manner, and I 
assure you our relationships would also be considered and 
treated so. I would be interested in hearing further from 
you if you have any additional information. 

Remember me kindly to Mrs. Friedeberg, and rest as¬ 
sured of my best wishes. 

Sincerely yours, 

Roy St. Lewis 

RStL: jn 

278 Plaintiff’s Exhibit No. 11 

ALL AMERICA CABLES AND RADIO 

Filed Aug. 22-1951 

8 P.M. MARCH 24-1948 

FRED FRIEDEBERG 
ROYAL HAWAIIAN HOTEL 
HONOLULU 

WHY ALL DELAY YOUR ACCOUNT. 

ROY ST. LEWIS 

Charge 

Long, St. Lewis & Nyce 
National Press Bldg. 
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279 Plaintiff’s Exhibit No. 12 

D & F VENTURES 

April 20,1948 

% Fred Friedeberg Office Phone 86990 

New Address Filed Aug. 22-1951 

P. 0. Box 3241 
Honolulu, 1, T.H. 

Mr. Boy St. Lewis 
Long, St. Lewis & Nyce 
National Press Building 
Washington 4, D. C. 

Dear Boy: 

With reference to your phone call from Denver the other 
day. As I explained to you, I am just recovering from 
being in the hospital a month and since talking to you I 
have taken this matter up with Mr. Dulien, whom you have 
met, my associate. 

When this matter was referred to you the priority bidder, 
a man named Simon who operates under some steel com¬ 
pany name in Los Angeles, had put in a small business pri¬ 
ority through the B.F.C. and requested us to pay him 
$5000.00 and he would turn the deal over to us. Mr. Dulien, 
during this period, was, so to speak, holding Mr. Simon on 
the hook as we felt that we would rather get it direct 
through you than in this manner. In the meantime, through 
Mr. Dulien’s contact, we were able to keep advised as to 
what Simon was doing with the B.F.C. It was very appar¬ 
ent that he wanted to make a fast turn but as stated above, 
we preferred working direct through you than through 
Simon. Therefore, you see it was always possible for us to 
have taken over this purchase by paying Simon $5000.00 
which, of course, would have eliminated the long delay we 
finally had. 

Mr. Dulien was quite upset when I told him you had sent 
a bill for $10,000.00 and I assured him that there must be 
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some error. Was your office in error when they sent me a 
bill for $10,000.00 or did you actually mean to send it for 
this amount! 

With kindest personal regards to you and your wife. 

Very truly yours, 

FF/dg Fred Freedeberg 

Received April 24-50. 

• ••••••••• 

281 Plaintiff’s Exhibit No. 13 

WESTERN UNION 


Filed Aug. 22-1951 

TO FRED FRIEDEBERG 
CARE OF ROYAL HAWAIIAN 
HONOLULU 

AFTER NINETY DAYS DELAY YOUR LETTER APRIL TWENTIETH 
SHOCKING THOUGHT I DID VALUABLE WORK ON HUNDRED 
SIXTY FIVE THOUSAND TRANSACTION. IF RFC BIDDER SIMON 
WAS CONSPIRING SAME SHOULD BE EXPOSED PLEASE FURNISH 
SIMON FULL NAME AND DETAILS BY CABLE. 

ROY ST. LEWIS 


1266 PRESS BLDG 


282 Plaintiff’s Exhibit No. 14 

Filed Aug. 22-1951 

DULIEN STEEL PRODUCTS, INC. OF WASHINGTON 

P. O. Box 3386 
Seattle 14, Washington 
Telephone Lander 6000 

April 29,1948 

Mr. Roy St. Louis 
National Press Building 
Washington, D. C. 

Dear Mr. St. Louis: 

I just returned from a five weeks’ stay in Honolulu. I 
was over there in February to clean up some business so I 
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conld return in March with my wife and two other couples 
with whom I had planned a vacation trip to Honolulu sev¬ 
eral months ago. The day before I left for Honolulu I re¬ 
ceived a telegram from my men there advising me not to 
delay my trip as Fred was in the hospital with a very seri¬ 
ous heart condition. 

Of course, as you know, Fred was in the hospital for 
about a month and was confined at home for a couple of 
weeks. This necessitated my staying in Honolulu three 
weeks longer than planned, or a total of about five weeks. 

While I was there Fred told me about having met you 
when you were in Honolulu, and also regarding the matter 
of the railway deal. We discussed this matter, and I am 
hoping that I will soon be coming to Washington on vari¬ 
ous matters that are pending, so we may have the pleasure 
of meeting and discussing past and future business. 

Kindest regards, and looking forward to meeting you in 
the near future, I am 

Very sincerely yours, 

Louis Dtjlien 
President 


Received May 3-48. 
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284 Plaintiff’s Exhibit No. 15 

LAW OFFICES 
LONG, ST. LEWIS & NYCE 
NATIONAL PRESS BUILDING 
WASHINGTON, D. C. 

May 4, 1948. 

Filed Aug. 22-1951 

Mr. Louis Dulien, President, 

Dulien Steel Products, Inc. 

Post Office Box 3386, 

Seattle 14, Washington. 

Dear Mr. Dulien: 

I acknowledge receipt of your letter of April 29, 1948 
for which I thank you. It is hoped that I too will have the 
pleasure of a visit with you on your impending trip to 
Washington, D. 0. 

In Friedeberg’s cable of January twenty-second to me, 
it was stated in part ,* * have resold largest portion of 
property and must deliver or he subject to lawsuit • # *” 
In turn I innocently so represented the same to Senator 
Wherry and he in turn so stated to the Reconstruction 
Finance Corporation as stated in his letter of January 
26th. Mr. Friedeberg in his letter to me of April 20, 1948 
reveals to me for the first time a different situation, wherein 
he states, 4 ‘ Mr. Dulien, during this period, was, so to speak, 
holding Mr. Simon on the hook as we felt that we would 
rather get it direct through you than in this manner. In 
the meantime, through Mr. Dulien’s contact, we were able 
to keep advised as to what Simon was doing with the 
R.F.C.” 

After one hundred and twenty days have elapsed, I find 
that only the rails have been sold. My services were prompt 
and I effectively represented that I was avoiding litigation 
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in connection with the sale. If payment is not forthcoming 
by May 15, 1948 to me have but one other course to take. 

Very sincerely yours, 

Roy St. Lewis 

Copy to 

Mr. Fred Friedeberg 
P. 0. Box 3241 
Honolulu, T. H. 

RSL:S 

285 Plaintiffs Exhibit No. 16 


D. & F. VENTURES 

May 4, 1948 

Filed Aug. 22-51 
Received May 8-48 

% Fred Friedeberg Office Phone 86990 

New Address 
P. 0. Box 3241 
Honolulu, 1, T. H. 

Mr. Roy St. Louis 
National Press Building 
Washington, D. C. 

Dear Roy: 

I just got through talking to Louis Dulien in Seattle and 
from his conversation I gathered that he has been talking 
to you. I would like to adjust the matter of your bill and 
would like to know if you will accept $2500.00 on account 
and we will adjust the matter as the deal goes on. 

Dulien mentioned to me the fact that when you and I 
were discussing this matter that I told you we had it all 
sold. This is a definite mis-understanding. I did tell you 
that we had certain of the locomotives and cars sold, that 
was true, however, due to the delay in the Letter of Credit 
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that was to have been put up on the cars was concerned, be¬ 
cause someone else had approached the customer and 
quoted them on the cars at a less figure, even though the 
party who quoted the customer was not the owner nor did 
he have any right to do so, therefore, the interest of the 
customer just disappeared. We do, however, hope that we 
will be able to sell this equipment and if you will go along 
with us as suggested I think it all will work out. 

Please let me hear from you, and with kindest regards to 
you and Peggy. 

Very truly yours, 

Fred Friedeberg 

FF/dg 

• ••••••••• 

287 Plaintiff’s Exhibit No. 17 

AIR MAIL 

DULIEN STEEL PRODUCTS, INC. 

OF WASHINGTON 

P. 0. Box 3386 
Seattle 14, Washington 
Telephone LAnder 6000 

Refer to: LD/bd/7 

Filed Aug. 22-51 

May 6, 194S 

Mr. Rov St. Lewis 
c/o Long, St. Lewis & Nyce 
National Press Building 
Washington 4, D. C. 

Dear Mr. St. Lewis: 

Have your favor of the fourth. 

Of course, we discussed this matter on the phone since, 
and I hope you have a clear understanding of the entire 
situation. I do want to repeat that apparently you have 


i 

i 
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the wrong impression regarding this fellow Simon who had 
the RFC priority in on this material. Based upon our in¬ 
formation, he was a very definite contender for this mate¬ 
rial, and if we had not decided to handle the matter direct, 
as I explained to you we could have purchased the deal 
from him for $5000.00 profit to himself. As I explained to 
you, we did not know anything about this fellow until after 
the bids were opened, and therefore there was nothing 
w r rong whatsoever in his offering to sell the deal to us at 
a profit to himself. 

I had an idea that the fellow did not have the capital to 
swing the deal, and therefore when Fred mentioned that 
w*e were keeping him on the hook, I did not of course close 
the door to further negotiations should we have failed in 
our attempt to get the award direct. So there was nothing 
whatsoever wrong with what I was doing in holding this 
matter in abeyance with Simon to find out where we would 
come off through the channels we were working. 

If Simon had the funds to pay for the deal I don’t know 
what the outcome would have been, but of course it could 
have been a much tougher battle, and there would also have 
been a question whether or not w T e could prevail. At any 
rate, I am explaining this to you so you will understand 
exactly what the picture is. 

288 As far as having the material sold is concerned, as 
I explained to you over the telephone, there is abso¬ 
lutely no question about this, as the cars were definitely 
committed to a very responsible firm in Honolulu, who had 
a definite commitment from some South American country. 
As it turned out, maybe we would have been better off had 
we not gotten the award, as the credit has not come through 
for the cars and we now have about 300 cars to worry about 
on the island of Oahu, and where we are going to move 
them nobody knows. If the government should decide to 
tear up the tracks, as the railroad there who was serving 
the various sections of the island has discontinued, we cer¬ 
tainly will be in a fine fix. I just mention this for the rea- 
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son that when Fred told you there was a definite sale he 
was absolutely correct and can verify this through our 
attorney in Honolulu. Of course, when I say “our attor¬ 
ney” I refer to the attorney for the D&F Ventures. 

I can agree that possibly you should receive some word_ 
from Fred before now, but on the other hand I think Fred 
also was kind of waiting to see what happened on the deal, 
for as you know, if the deal had gone through as originally 
planned—by that I mean the sale end of it—there would 
have been a very substantial profit involved, and certainly 
when one makes a good substantial profit they are less in¬ 
clined to question the amount of any bill. I know this had 
something to do with the long delay, and again I repeat 
that the cars are still on hand and all we have sold is the 
readily salable material, such as the rails and a few other 
items. 

I spoke to Fred immediately after I spoke to _you, and 
he said he was going to write you at length and send me a 
copy, and as soon as you receive this letter I will appre¬ 
ciate hearing from you; or, if you write Fred in reply to 
his letter will appreciate receiving a copy of your reply, 
c/o my Los Angeles office— 

Dulien Steel Products, Inc. of California 
11611 South Alameda 
Los Angeles 2, California 

I am sure Fred is definitely trying to be fair about this 
whole thing, but on the other hand, you can understand that 
what was supposed to be a real good deal, at the present 
time is a very questionable one. 

Assuring you of my earnest desire to see this matter 
amicably settled, I am 

Very truly yours, 

Louis Dulien 
President 


Received May 11-48 
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289 Plaintiff’s Exhibit No. 18 

WESTERN UNION 


Filed Aug 22-51 

LOUIS DULIEN, PRESIDENT 
DULIEX STEEL PRODUCTS, INC. 

11611 SOUTH ALAMEDA 

LOS ANGELES 2, CALIFORNIA. MAY 18, 194S. 

RFC INVESTIGATION THUS FAR SHOWS ONLY COMMERCIAL STEEL 
COMPANY AND L. J. MILLS COMPANY JOINTLY INTERESTED 
HONOLULU RAILWAY EQUIPMENT. FRIEDEBERGS INCOHERENT 
LETTER OF MAY FOURTH IMPOSSIBLE. I DIDN’T DO WORK ON 
INSTALLMENT PLAN. ADVISE WHETHER YOU PROPOSE TO PAY. 
NO POINT IN FURTHER CONTACTING FRIEDEBERG. 

ROY ST. LEWIS. 

CHARGE 

LONG ST. LEWIS & NYCE, 

1266 NATIONAL PRESS BLDG. 

CITY. 

290 Plaintiff’s Exhibit No. 19 

DULIEN STEEL PRODUCTS INC. 

OF CALIFORNIA 

11611 South Alameda 
Los Angeles, California 
Telephone Kimball 9151 


May 20,1948 
Filed Aug 22-51 

Mr. Roy St. Lewis 
Long, St. Lewis & Nyce 
National Press Bldg. 

Washington 4, D. C. 

Dear Sir: 

Referring to your telegram of May 19th. 

The information in your wire only confirms exactly what 
I told you over the telephone of who was interested in the 
railway equipment and w’ho had the R. F. C. priority and 
was stringing the R. F. C. along waiting for us to either 
take the deal over from them at a profit and, of course, if 
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they were unable to make payments, we as the next com¬ 
mercial high bidders would be in line for the award. 

These facts, as I say, are definitely borne out by your 
statement now and definitely verify all of the circumstances 
surrounding this transaction. 

Regarding your reference to Friedeberg’s letter of May 
4th, this was the result of my phone conversation with him 
after I talked with you. 

Since you asked me a direct question in your wire as to 
whether I propose to pay, I can tell you that my answer is 
very definitely that I am certainly not assuming any bills 
contracted by Mr. Friedeberg or anyone else. Suggestion 
contained in Mr. Friedeberg letter was a result of our tele¬ 
phone conversation after I talked to you and it was defi¬ 
nitely made with the hope of settling a bill the value of 
which has to be determined by the facts. 

I certainly do not want to and am not going to enter into 
any controversy with you as no doubt you understand how 
I came in contact with you on this matter. 

I still think that based upon the facts of the matter 
291 that Friedeberg did make you a very fair proposal 
and it is up to you whether you wish to accept same 

or not. 

Very truly yours, 

Louis Dulien 

LD/jh President 

Received May 24-48 

• •••••••*• 
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293 Plaintiff’s Exhibit No. 20 

Air Mail 

Registered November 10,1948 

Filed Aug 22-51 

Mr. Fred Friedeberg 
D & F Ventures 
P. 0. Box 3241 
Honolulu 1, T. H. 

Dear Fred: 

The United States Marshall for the District of Columbia 
today in the offices of War Assets Administrator, Jess Lar¬ 
son, served your partner Louis Dulien with a summons is¬ 
sued out of the U. S. District Court for the District of Co¬ 
lumbia, and a copy of a complaint wherein you and Louis 
Dulien have been sued for $25,000.00 in connection with 
legal services with you two doing business as D & F 
Ventures. 

As I advised you on the long distant telephone, April 
18, 1948, from Denver, Colorado, that if the bill for legal 
services repeatedly submitted to you was not adjusted im¬ 
mediately, a complaint would be filed against you two in 
the sum of $25,000.00. You are all too w^ell familiar with 
the fact that you and Louis Dulien did not even take care 
of my cable charges, telephone charges, to say nothing of 
legal services as rendered. 

I regretted filing said complaint in view of our friendly 
relationship in the past but it is a matter wdiich you and 
Dulien compelled me to do. 

You will please find copy of said complaint enclosed. 

Yours very truly, 


RSL :jm 
end. 


Signed Roy St. Lewis 
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Ooaaramoot . .. tho right to withdraw any or an pi opal ty 

to a formal nor tow to award. 


that ha baa not dlractly or Indirectly antarad 
eh would aOact full. Iroo and pauper oompattoi 


CONDITIONS OF SALE 

Tha Standard Tumi and ' Conditions’ of tola and any — COddtU On a mpta Inert barton or altar-hart haralo mmar 

i.m-ba t waan tha partlea with raapaet to tha aala to surplus p ropai ty opa el ha d to tha Md or odor. Mo mk 

cr modification a tharaor. and no ripimi nl l tto ma mtoa or wwuuo id*en by any r mraaa ail a tn a. leant or ii p l oyai a 
lUoa tharaor shall to to any aCact unlam apa tlh ao In wrttlnc and tachadad lm a lm Tha c iodd i i k a i a to aala ara aa 

III unless eradtt la mtnbUahad. paymant la full moat to mada toy curacy. Ua u ti lar l check. cartload chock. I 
chock, accaptatola at tha dhersttom to War imik Art— etruOon. ar aaonayp^d or. prior to p lUp mo n t to propo r l 

ill Srilar — no war runty, atthar aapi a m 1 1 ar Impli e d . with rwapirt to to jlprlijri il kl fcy tha tolm Mm 
ibi Sstlar warranto It has tha right to trantoar Utla to tho prsporty: and (to) SaOar wananta tha aoc ui wcy 
tlon to tha propa r ty, p r oilda d . howarar. that If tha p ropar ty to >tomtit aa saw. P a fl i r wamau mly that 
uaad. Sauer's liability undsr this paragraph ahall hot adoaad tho arnmnit to tho pureness pales, aanapl fur aeti 
currad toy tha PiinHaear for fralchl. ueerUou m ng. ha art Una or atonltor rto n rp m inc un wd toy tha Purrlm aar aa a n 
MtUiiw* on tha part to tha Satlar aod through no fault or nagllaanra of tha Puichaaar. SaOar mrtra an rapra 
all art that than win hr no isduetlna or rt a rl lnr la prtM to dmltor or IrtanrlfWl aurptoa pi opar t) on any mtoa 4 
- i tanaou; with or subsequent in thto onatract to aala. 

ill Salas ara subject to such adjustment upon tha ii gu ae t to tha Purchaaar aa tha War Amato ad™ In tot rater, ar hto 
raaantatiwa. tot hto aola discretion. may da tai aline to too sq uU a M a undar tha ctacumotancm. and any soon Qata r ■ 
final, ■railnia for auch adjustments will too oonmdarad only If filed In wrMag m tha idoa to war Assam Ad 

•possible for tha sale wtthm fifteen (13) days <ar auch a rtrtm o n a l period m may bo mo we d la writing toy tha 4 

auch iwpraaeniatliel aftar remoral to tha p ro p a ity by Purchaser or fia h ato r toy a common mrrlar at tho onm 
ill in caaa to arror la tho ax tendon to p rtoi m. thw unit p rl ca win p oiam. 

1 S 1 (a 1 Unlam otharwlaa apsctfically stated, all aataa ara mafic IOJ oommra mrrlar (mm or trncka). and 


VA ’«'» g gj 




MOTWyTSliTAMlIMC aart In addition »a any of tha proalalnna karalnahnaa stated, this sale la mda subject ta tha 
f el Inwlrg aura lal eendltlone: (1 ) All aales sill be nede * aa la, where la.** (2) Tha rwikasii aaswnaa all ato- 
tigatiep af renews I. peeking, drayaga, and shipping. (S) Cwndltlan ta net warranted; liana where narked aa «• 
tend It Inn era a • narked far I ha purchaser's general Infarnatlan. 
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296 COPY 

December 23, 1947. 

Mr. James McCormick 
Secretary, Review Board 

Leo M. O’Neill 
Associate Regional Director 

Sealed Bid 724 

With reference to letter of December 22, notice of award 
to Mr. Fred Friedeberg on the above offering, please refer 
to my memo of December 4 with reference to lot 18, wherein 
we have found there are four cars in this lot in place of 
three. 

Inasmuch as the Review Board has set a fair value on 
this lot of three cars at $40.50 each, it was verbally agreed 
by Mr. Friedeberg that he will accept the fourth car, pay¬ 
ing for same the pro rata fair value price of $40.50 so that 
his order will not total $164,855.50 which is made up from 
his original bid of $164,815.00 plus the fair value estab¬ 
lished by the Review Board of $40.50 for the additional car 
in lot 18. 

Sales Memo #D 11010 to 11034 

D 11041, 11050 

Dois, #6569923 to 656950 
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Mr. C. W. Watts 
Mr. McCormick 
Mr. H. J. Schooler 

Leo M. O’Neill 
Associate Regional Director 

Sales Offering 724 

Refering to lot 18 in the sealed bid offering, the Navy 
has just advised that under this lot we have omitted one 
car. In other words under TSPO-03235-3-7, three cars, the 
reference should have read 03235-3-7-8, four cars. 

In checking this through, I am advised that the Account¬ 
ing Division overlooked making a SPO-22 for this fourth 
car which is shown on the master inventory sheets. They 
are making up such a SPO-22 now and when bids are re¬ 
ceived on this lot, we will negotiate with the successful 
bidder of the lot for the fourth car. 

• ••••••••• 


COPY 

December 4, 1947. 




OPCNtac Oat t 

D#c«*ber 1. 1947 


^>•^•4 bl4t, in triplicate, will b# r«c«ivtd in the territorial igrplui preperty office oft 


■*!*!{iV mi 7e 






■akfaat ta tka alH^art taraa a(W c«Wlti«ii ra far red ta balav, tka waadaralcaad aukalt 


LOT #0. 
Ill 


OCSCRIPTIO* AMO LOCATIOM 
111 * 



UNIT 

■ ID T<1 K fILLtO IM »T 8100(0 

_w_ 

(0) 

um it raict 

[ TOTAL Midi 



( 


Tkle kid laaladaa tka War Aaaata Adalatatratiaa Standard Caadltieae af tala aat 
awl aaak taraa aa ara aat aat la tka Nat lea af Of far lag. 


aa tka raaaraa karaaf 



ACCtrrto it eovtMaacaT 


as to: 
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• V (3 igmmtmf ) 

___L 
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WAR ASSETS ADMINISTRATION 

OFFICIAL RECEIPT 


TMI malft u 
cmiUcUmm^t th, 
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mbfmt I# 

1m wkkh 


fl ATPTICATIOM 
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AMOUNT 
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DATE 
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NO. 
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RCCCIVCO FROM: (Sin: turn* nU.UdrntJ 

ItrttfrA r//xrs , 

r y.o<_ A/r*?r 


DISR. DOC. NO ^ 


A:j$ 

oracc 


AMOUNT 


FOR ACCOUNT Of: 


/*/yjrcg 


DRAWN IT: 


DRAWN ON 


CURRENCY 


m&ney 


ORDER 


CHECK 


BANK 

DRAFT 

CHECK DATE 


dH&K n 6. *“ 


SOiflj'c/ C(f*i.^NO. 
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Plaintiffs EXHIBIT NO..^ 


Page 

No- 

Quantity 

Description 

Amodnt 

1 

6 

Loco <8 $2,000.00 $ 

12,000.00 

If 

8 

Mine Cars Steel 4 cu.yds @ $350.00 

2,800.00 

It 

10 

" " 24" gage @ $2 50.00 

2,500.CO 

2 

1 

Battery Loco - 36" gage 

1,800*00 

it 

4 

Wagons @ $100.00 

400.00 

•t 

3 

Steam Locos <5 $2,500*00 

7,500.00 

it 

2 

Gas Locos 3 $3,500.00 

7,000.00 

it 

1 

" " Plymouth 

1,7 50.00 

it 

1 

G.E.Electric Air brake Diesel 

5,000.00 

3 

1 

Loco Diesel 

3,500.00 

it 

1 

" Electric 

2 ,‘500. 00 

it 

4 

Flat Cars 50M Capacity @ $350.00 

1,400.00 

m 

1 

" " 15 T 

250-00 

it 

16 

" * 15 T ® $250.00 

4,000.00 

4 

7 

Flatcars 15 T 

250.00 

it 

1 

" 30 T 

500.00 

it 

1 

" 30 T 

500.00 

it 

7 

" 7? 17" wheels 3 $200.00 

1,400.00 

it 

2 

" No deck, unused New 3 $1,2 50.00 

2,500-00 

vt 

13 

" 8 wheel 27^- T. Capacity 3 $500*00 

6,500-00 

5 

7 

Flat Cars 4T @ $150.00 

600.00 

n 

1 

Flat Car Shop 

350.00 

it 

3 

Gondolas 30 T @ $500.00 

1,500.00 

it 

4 

Top Car RR 15' Cap. 3 $250.00 

1,000.00 

it 

4 

" " » " * @ $250.00 

1,000.00 

6 

3 

15 T Ca&.AA Top Can 3 $250.00 

20 T " " " "3 350.00 

750.00 

it 

12 

4,200.00 

»t 

11 

20 T " " " " @ 350.00 

3,850.00 

it 

5 

20 T Box-Cars - Cap 3 400.00 

2,000.00 

7 

9 

20 T B. 

4,950. 00 

it 

1 

20 T Box Car RR @ $550.00 

550.00 

•t 

20 

12£ T Steel 3 $350.00 

7,000.00 

9 

39 

RR 55M Cap. Equipped with Airbrakes 




(at $550.00 

21,450.00 

8 

11 

RR 55 M Cap. 3 $550.00 

6,050.00 

•t 

11 

Tank Cars @ $750.00 

8,255.00 

it 

2 

n n 

1,500.00 

9 

3 

Passenger RR Cars 3 $1,250.00 

3,7 50.00 

it 

2 

Self Propelled 45/65 H.P. 3 $1,500-00 

3,000.00 

it 


350,654 lbs. - 175.32 T @ $25.00 

4,384.00 

it 

6 

T 65 @ $25.00 

150-00 



20 T 65 

500-00 

•t 

25 

30 lb. 3 $25.00 

62 5.00 

it 

8 

T 60 @ $25.00 

200-00 

10 

4,414 lbs. 

60 lb. 3 $35.00 

155.00 

it 

5,594 * 

45 * 

175.00 

* 

it 

55,670 * 

345 T 

60S 3 $35.00 ;'Vn 

65's 3 $35.00 ' 

975.00 

12,075.00 
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Page 

No. 

Quantity 

Description 

| 

Amount | 

10 

55 T 

65s <s *35-90 

$ 1,925.00 | 

n 

105 T 

35 <S $45.00 

4,725.00 

n 

91 T 

60 @ $35.00 

3,185.00 

n 

77 T 

60s £ $35.00 

2,695.00 



Flare Block & Fitting 

350-00 1 

ro 

23,315 

Tie Plate S 35^ 

8,161.00 

1 

15 T 

65s @ $35.00 

535.00 

n 

2 tons 

45 lb. Bis. 3 $45.00 

90.00 

♦» 

9 " 

30 lb. * @ $45.00 

405-00 

if 

7.3 " 

50 lb. His @ $45.00 

328.00 

if 

35 * 

40 lb. " @ $45.00 

1,400-00 

fi 

8 

Frogs 60 lb. 3 $450*00 

3,400.00 | 

*»_ 

12 Sets 

Switch Points 

900.00 | 

if 

368 Splice Bars 

@ $2.50 pr. 

4,600-00 J 

IV 

3,908 

Slide Plates @ 60* 

2,344.00 

if 

14 

Girard Hails <3 $20.00 

280.00 

tv 

8 Wheel Assemblies New 


8,000.00 1 

m 

125,125 IDS. 

New 65s te $65.00 

4,066.00 


If 

880,000 " 

New 80s a $7 5.00 

33,000.00 

1 

1 

•f 

35,640 lbs. 

New 90s @ $75.00 

1,335.00 

If 

330,000 " 

New 100s S $7 5.00 

12,37 5.00 | 

*f 

240,000 * 

Used 110s @ $60.00 

6,600.00 

1 

it 

20,280 " 

* 130 @ $60.00 

608.00 

1 

I 

it 

3 

Frogs 60s <8 $250*00 

750.00 

1 

If 

50 

* 80 New $1,000.00 

50,000-00 


12 

8 

Frogs New 60 lbs. a 25d 

New 1,000.00 


If 

25 Prs. 

Switch Plates 60s a $75. 

► 00 New 1,875.00 


If 

40 " 

" n 80s @ $125.00 

New 5,000.00 j 


If 

10 " 

* 15' Long 50s 3 $100.< 

DO 1,000.00 | 


it 

100 prs. 

Girard Rails 80 lb. New 

2,000.00 | 


it 

10,000 Prs. Tie Plates 

80 lbs. 3 50<f New 

5,000.00 1 


If 

700 prs. 

Splice Bars 80 lbs. $4.' 

OO pr. 2,800.00 | 


•t 

300 " " 

» " 100 " 5. 

50 " New 1,650.00 J 


it 

100 " 

» " 110 lbs. $6.00 

New 660.00 I 


•t 

50 Kegs 

5$ x 9/16 Spikes 

600.00 j 



*. 

TOTAL 



= 
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Plaintiffs EXHIBIT HO. U 


, SJefesi ntf AntjlVfm 





OT? mp 


To auto Whom These Presents Shall CDme 

- f, KARL COE • Lrr/'r/tt/y //■ /t/sr/r <•/ j/r 

•'/ItaJf W/TiPr/tfirtt /t/tr/ntS/rt/ta** j/fr -Tro/r/, m//H • /j#Jr, Hr //w/y 

terLtf/ that the 311116X6(1 13 3 true corr6Ct copy of the Amended 
Articles of Incorporation of "Dulien Steel Products, Inc." changing 
the corporate name to DULIEN STEEL PRODUCTS, INC. OF WASHINGTON, as 
received and filed In this office on March 24,1951; and-I further 
certify that the above named corporation Is In good standing with 
all annual license fees paid to. July 1, 1951_.___ 






V •T/’J//////>// // - f j Jmt’t Jr trii*u 

/utn/J *rtt/JisivJr a/jbH/aJr 

«^//>« . _!v6>y// aJ j/tf Laftt/cJ, /tJ S/iftn/Htr, 

j£.i !5th May .c# 51 





Srr.rHarv ofSiufr 


SrrrHan- /J.Sir/fr 














AUENDATOHY ARTICLES 0? INCORPORATION 
OP 

DULIEN STEEL PRODUCTS, INC. | 

| 

ST’.TB 0? WASHINGTON ) 

) ss 

COUNT! OP KING ) 

LOUIS rriLiaJ and ELKIN C. OFF®, being first duly sworn, 
on oath depose and say and hereby oertlfy: 

That they are the President and Assistant Secretary, 
respectively, of tho Diillen Steel Products, Inc., a Washington 
corporation. That a special aeeting of the shareholders of the 
corporation was held at the office of the company, 9265 B. Marginal 
Way, Seattle, Washington, on the 16th day of March, 195l» at the 
hour of 1:00 o'clock p.m. for the'purpose of considering a change 
of name of said corporation to Dulien Steel Products,' Inc. of 
Washington and to amend the Articles of Incorporation to effectuaie 
such change. That said meeting was called and held pursuant tb 
waiver of notice and was in oil respects legal and valid and in 
conformity with the By-law* of the corporation. The said meeting 
was attended by the owners and holders of all of the issued and 
outstanding voting shares of the capital stock of the corporation. 
That at said nmeting the following resolution was unanimously 
adooted: I 

•RESOLVED that the Articles of Incorporation 
of the Dulien Steel Products, Inc. be amended 
in such manner as to change the name of the 
company to Dulien Steel Products, Inc. of 
Washington, and that in order to effectuate 
such change of name Article I of the Articles 
of Incorporation be amended to read as follows: 

ARTICLE I 

The name of this corporation shall be 
•Dulien 3tool Products, Inc. of Wash¬ 
ington*. • 

It was unanimously voted at said meeting that Amendatory 
Articlos of Incorporation in accordance with said resolution be I 
forthwith filed with the Secretary of State of the State of Wash¬ 
ington and that such other legal steps be taken to effectuate 
said change of name as may be required by law. 
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A MHMP ) 

- ™ m 1 *■ 

Articles of Incorporation 

— Ptlleo 8t —1 Protects. Inc. _ 





Protect*, 


Pises of bmtwrtt jMttte__ 

Tbn* of «zut>iK«__30_peart 

Capital stock, $. _ 300.00Q.oo _ 

Star or Wi immq i, <t 
Filed for record m ihs office of the Sec¬ 
tary of State _M arch 23. 1931 

at -illS_ o’clock _A*Jf. 

Recorded m Boo* ? PageJJL$^Ll/ / f 


Daaaitk Corporations 



- Pcttblns A 


2107 lefthsm Lite W 
8—ttls 1. Washington 


Filing and recording fee, $ A 0 T-°° _ 

Iterate to Jane 30,19 _, f. ... 

Certificate mailed ——051... 

_to above address. 


Indexed Photographed 




xrx —2184.3.. 


.^Plaintiffs EXHIBIT NO. VI ^ 

tcjnide^i off 

WswMm&Mi 




To auto Whom These PresentsShall COme 

■ T, EARL COE -/rrrrJiirt/// '/l/a/r j/r 

T/Ta/r Was/unpAcn an</e/tSAnAa/i r/*(Tr Afra/(>/±a/// ~ H/> Prrrfy 

ctrtfj/ that the annexed Is a true and correct copy of the List 
of Officers and Directors of DULIEN STEEL PRODUCTS, INC. OP 
WASHINGTON, as filed in this office on August 9, 1950. __ 




•nt- y?Jj/ ////>/*'t/ '///tf/rstf - y/tarf A**r*t**Ar iri 
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315 

C. A. 4608-48 


Defendant’s Exhibit No. 1 


December 22,1947 
Filed Aug 22-51 

In reply refer to: 

RHA/RCC/Skinner 

Mr. Fred Freideberg, 

The Royal Hawaiian Hotel 
Honolulu, T. £L 

Dear Sir: 

You are hereby notified that your bid of $164,815.00 as an 
over-all bid covering all the property offered by this Re¬ 
gional Office under Sales Circular No. 724 Railroad Equip¬ 
ment is accepted by War Assets Administration as of this 
date. 

Will you kindly make arrangements with this Regional 
Office for payment of the full purchase price and removal 
of the property. 

Sincerely yours, 

Associate Regional Director 
War Assets Administration 


Leo M. O’Neill :nh 
M. P. Skinner 
cc: Bid Section 

Mr. Millar 
Mr. Schooler 





150 


316 Defendant’s Exhibit No. 2 

C. A. 4608-48 

Filed Aug 22-51 

Digest and Minutes of Review Board Meeting 
December 12,1947—9:00 A. M. 

Sealed Bid Offering No. 724 
Railroad Equipment 

Opening date—December 1, 1947 

The following were in attendance: Messrs. George P. 
Denison, Chairman H. G. Drake, Vice Chairman, G. J. 
Shillito, Assistant Vice Chairman, and G. C. Chesney, J. 
Thomas, C. C. Cooper, N. S. Flook, G. Wm. Comfort; Mem¬ 
bers, and J. E. McCormick, Secretary. 

Messrs. M. P. Skinner, Regional Counsel, and C. G. 
McKenna, Chief Industrial Equipment and Building Ma¬ 
terial Branch, were present in an advisory capacity. 

Mr. Levinson appeared before the Board for Mr. Fred 
Friedeberg, dba D&F Ventures, and stated as follows: 

“The total of Mr. Freideberg’s bid is $164,815.00—this is 
a bid on all or none and is in accordance with the Invita¬ 
tion to Bid which authorizes bids of that sort. It is my 
understanding that his bid was the only one submitted on 
that basis; all other bids were submitted on individual lots. 
The total of all other bids amounts to only $139,500.00, 
which is approximately $25,000.00 less than Mr. Freide¬ 
berg’s all or none bid. This is a sale where the offering 
is made concurrently to veterans and priority purchasers 
and the veterans were given the opportunity to indicate 
the maximum amount they were willing to pay. Their 
indication is, of course, just that, and not a bid for that 
maximum amount. There are two types of property in-' 
volved. On one type, the veterans are to certify themselves, 
and the other, they were to receive some sort of a certificate 
from the Washington office. I understand that some of the 
veterans failed to obtain such Certificates from the Wash- 
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ington Office. I have been informed that bids may have 
been received from the Reconstruction Finance Co. on the 
behalf of small business. Two were received. One failed to 
state the maximum he was willing to pay and the bid was 
not responsive to the Invitation, therefore not being valid, 
and the other having been received late. It seems apparent 
to me that it would be in the best interest of the Government 
to take Mr. Freideberg’s bid which is some $25,000.00 higher 
titan the Government would receive, if the bid were not 
accepted. 7 7 

Mr. Skinner: “Mr. Levinson, the point that have been 
raised will be duly considered and given full consideration 
by the Board. 77 

Mr. Denison: “Mr. Levinson, was there any connection 
between your client and the piece in the newspaper yester¬ 
day which stated that someone had bought a plantation 
railroad 77 ? 

317 Mr. Levinson: 4 4 That I do not know, however, I am 
told the type of equipment was very similar and when 
it becomes generally known that railroad equipment is 
available, the value of the property will be depressed, so 
that if the Government were thinking of holding on and 
re-offering it in two or three months, I am afraid the amount 
would be considerably less than they could get under this 
offering. 77 

Mr. Cooper: 44 Are you aware that part of this has been 
withdrawn ? 7 7 

Mr. Levinson: 44 No sir, I wasn’t aware of that. 77 

Mr. Thomas: 44 A portion of Lot 20, or TSPO 7960, 1 
thru 10, has been withdrawn 77 . 

Mr. Levinson: 44 I am not familiar with the value of that 
particular lot and it might be that Mr. Friedeberg would 
be willing to take what remains of what was offered on his 
original bid, if the value of this is not very substantial. 77 

Mr. Skinner: 44 In any event, it is a small amount of the 
total, and a claim could be submitted for the part that was 
withdrawn 77 . 
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Mr. Levinson: “I don’t believe this would affect Mr. 
Friedeberg’s desire to take all or none—he would still want 
all of what the Government has left or none at all.” 

Mr. Levinson withdrew. 

• ••••••••• 

Lot 15, Acq. Cost $150,000.00—Upset Price $15,000.00— 
Two commercial dealers and tw r o priority purchasers par¬ 
ticipated. 

Mr. Thomas: “ I believe we considered these railway cars 
as rolling stock, at the time of the discussion in establishing 
Upset Prices.” 

For your information, Mr. McKenna, w T e have two com¬ 
mercial bids, one for $30,000.00 and one for $2,632.50. In 
the veteran bids, we have one for $37,500.00 and one for 
$4,065.65. Discounting the low commercial bid as being 
below our Upset Price and in the same token, discounting 
the low’ veteran bid as being below the Upset Price, and 
considering the high bid of $30,000.00 by Dulien Steel Prod¬ 
ucts, Inc. and the high veteran bid of $37,500.00 by D. H. 
Graham, Jr., my knowledge of these tw T o companies w r ould 
lead me to believe that these are both bona-fide bids.” 

Mr. McKenna agreed with the statement. 

Mr. Thomas: “Therefore, I move that we establish the 
veteran offer of $37,500.00 as Fair Value, and reject all 
commercial bids as not being sufficient return to the Gov¬ 
ernment. ’ ’ 

Mr. Flook seconded the motion; all concurred. 

• ••••••••• 

Mr. Thomas: “On the basis of the general discussion 
and the help that we have had in establishing the Fair 
Value of this property, I move that we establish $75,000.00 
as Fair Value and reject all commercial bids as not being 
an adequate return to the Government.” 

Mr. Chesney seconded the motion; all concurred. 
323 Mr. Chesney: “In view of the fact that the Board 
has carefully considered the bids received on each 
individual lot from all bidders, commercial and priority 
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purchasers, without respect to the qualifications of the pri¬ 
ority bidders, and what they considered in their opinion to 
be an acceptable bid or fair value on each lot, and as a re¬ 
sult, the total of such acceptance or establishment of Fair 
Value amounts to $151,627.95, which is less than the high 
commercial bid of $164,815.00 which was received on all 
lots, I move that we establish this offer of $164,815.00 as 
Fair Value on all of the property described in Sales Cir¬ 
cular No. 724”. 

Mr. Thomas seconded the motion; all concurred. 

s/ George P. Denison, 
Chairman 

Approved: s/ 12-26 
Leo M. O’Neill, 

Associate Regional Director 

s/ H. G. Drake 
s/ G. J. Shillito 
s/ G. C. Chesney 
s/ J. Thomas 
s/ C. C. Cooper 
s/ N. S. Flook 
s/ G. Wm. Comfort 
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326 


EXHIBIT A 


C. A. 4608-49 

This Agreement, made and entered into by and between 
Ruth J. Friedeberg (wife of Fred Friedeberg), and Dulien 
Steel Products, Inc., a Washington corporation, 

WITNESSETH THAT 

Whereas, Ruth J. Friedeberg and Dulien Steel Products, 
Inc., have purchased, and now own, as joint adventurers a 
ship and some scrap acquired from the Navy at Westlock, 
a cement plant acquired from Surplus Sales Stores of 
Honolulu, Ltd., ninety-eight generators, two road rollers, 
and approximately eighty-eight tons of spikes; and 

Whereas, Ruth J. Friedeberg and Dulien Steel Products, 
Inc., wish to engage in other joint ventures; 

Now, Therefore, in consideration of the foregoing, and 
in consideration of the mutual and dependent stipulations 
hereinafter set forth, the parties hereto agree as follows: 

1. The joint ventures shall be conducted under the name 
“D & F Ventures.” 

2. The joint ventures shall be limited (a) to the pur¬ 
chase in the Territory of Hawaii of personal property, in¬ 
cluding, without limiting the generality of the foregoing, 
vessels, machinery, equipment, surplus material, scrap iron, 
steel, and other metals, and (b) to the sale anywhere in the 
world of said purchases. 

3. Each of the parties hereto agrees not to engage in any 
business activity within the scope of the preceding para¬ 
graph without first giving the other party an opportunity 
to participate as a joint adventurer in said activity, but this 
restriction shall not apply to transactions heretofore sep¬ 
arately commenced. 

4. All purchases and sales by the parties as joint adven¬ 
turers shall be by mutual agreement. 
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327 5. The parties hereto shall maintain a bank ac¬ 

count with the Bishop National Bank of Hawaii at 
Honolulu for their joint ventures, and each of the parties 
shall contribute the sum of One Thousand Dollaks 
($1,000.00) to said account. Credit arrangements with said 
bank for financing joint ventures under this agreement 
shall provide for the joint and several liability of the 
parties. 

6. Except as may be otherwise provided by written 
agreements between the parties hereto, the net profits aris¬ 
ing from each of the joint ventures entered into under this 
agreement shall be divided equally between the parties 
hereto. Profits shall be divided when mutually agreed 
upon. 

7. No salaries or commissions shall be paid to either of 
the parties hereto or to any person, firm, or corporation 
representing only one of the parties. 

8. Books of account shall be kept and proper entries 
shall be made therein of all joint ventures covered by this 
agreement, including records of purchases, sales, receipts, 
payments, engagements and other transactions. The said 
books of account, and all securities, papers and writings 
of joint ventures shall be kept at a place to be agreed upon 
between the parties, and each of the parties shall have free 
access at all times to examine and copy the same. Said 
books shall be audited monthly and statements thereof shall 
thereupon be submitted to each of the parties. 

9. This agreement shall be terminated at the expiration 
of 30 days after either party shall have given written notice 
to the other party of intention to terminate it. 

10. Ruth J. Friedeberg hereby designates her husband 
Fred Friedeberg as her agent in all matters to which this 
agreement relates and hereby ratifies and confirms all that 
her said agent may lawfully do on her behalf pursuant to 
this agreement. 
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328 In Witness Whereof, the parties hereto have exe¬ 
cuted this agreement at Honolulu this 18th day of 
November 1947. 

(signed) Ruth J. Frxedeberg 

Dulien Steel Products, Inc. 

By (signed) Louis Duleen 
Its President 

Territory of Hawah 

City and County of Honolulu, ss 

On this 18 day of November, 1947, before me personally 
appeared Ruth J. Friedeberg, to me known to be the per¬ 
son described in and who executed the foregoing instru¬ 
ment, and acknowledged that she executed the same as her 
free act and deed. 


(Seal) 

Territory of Hawah 

City and County of Honolulu, ss 

On this 18 day of November, 1947, before me appeared 
Louis Dulien, to me personally known, who, being by me 
duly sworn, did say that he is the President of Dulien Steel 
Products, Inc., that the foregoing instrument was signed in 
behalf of said corporation by authority of its Board of 
Directors, and that Dulien Steel Products, Inc., has no cor¬ 
porate seal wdthin the Territory of Hawaii; and said Louis 
Dulien acknowledged the foregoing instrument to be the 
free act and deed of said corporation. 

/s/ Bernard H. Levinson 

Notary Public, First Judi¬ 
cial Circuit, Territory of 
(Seal) Hawaii. 

My Commission Expires: 7-17-51 


/s/ Bernard H. Levinson 

Notary Public, First Judi¬ 
cial Circuit, Territory of 
Hawaii. 

My Commission Expires: 7-17-51 
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329 Fred Friedeberg acknowledges that Ruth Friede¬ 
berg’s rights, interests, and profits under the fore¬ 
going agreement are and shall be her sole and separate 
property and that his only interest therein is as agent for 
Ruth J. Friedeberg. 

/s/ Fked Friedeberg 

Territory op Hawaii 

City and County of Honolulu, ss 

On this 18 day of November, 1947, before me personally 
appeared Fred Friedeberg, to me known to be the person 
described in and who executed the foregoing instrument, 
and acknowledged that he executed the same as his free act 
and deed. 

/s/ Bernard H. Levinson 

Notary Public, First Judi¬ 
cial Circuit, Territory of 
(Seal) Hawaii. 

My Commission Expires: 7-17-51 
• ••••••••• 
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No. 11,163 

STATEMENT OF QUESTION PRESENTED 

According to appellee’s views, the question correctly 
stated is: 

Does the record show: (a) that the appellee was 
hired by a partnership, association, joint venture, 
doing business as D. & F. Ventures, (b) that the 
appellant, Louis Dulien was part and parcel of 
D. & F. Ventures, (c) that the appellee did an 
efficient and effective legal service, (d) that the fee, 
as found by the trier of the facts was a reasonable 
compensation? 
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finite States (Emtrt of Appeals 

Fob the District of Columbi v Circuit 


No. 11,163 


Louis Duuek, Appellant, 


v. 

Roy St. Lewis, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR THE APPELLEE 


STATEMENT OF THE CASE 

The appellant was the defendant in the trial court 
and the appellee was plaintiff and hereafter they will be 
referred to as they there appeared. 

TESTIMONY ON BEHALF OF PLAINTIFF 

Plaintiff is a practising attorney of many years stand¬ 
ing, with considerable business experience. (Appellant’s 
App. 9-10). Plaintiff testified in December 1947 in Hono¬ 
lulu, he met and saw a great deal of one Fred Friedeberg, 
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the co-defendant. Plaintiff further testified he knew the 
defendant Dulien and that Dulien had bought consider¬ 
able property and had considerable dealings with the War 
Assets Administration. Witness further testified that 
Friedeberg advised him that D. & F. Ventures was created 
and it was Dulien and Friedeberg, the B. was for Dulien 
and the F. was for Friedeberg. (Appellant’s App. 12). 
That Dulien and Friedeberg had gotten a gigantic award, 
of certain railroad equipment, but they were having 
trouble and that the plaintiff may be contacted when he 
returned to Washington. That Duliea and Friedeberg 
were doing business as D. & F. Ventures; that is, Dulien 
and Friedeberg, D. & F. Ventures. Plaintiff knew who 
defendant Louis Dulien was and that he had many corpo¬ 
rations operating in many states. (Appellant’s App. 13). 

Plaintiff further testified that under date of January 
23, 194S, he received a cablegram that was identified and 
was admitted in evidence, (Appellant’s App. 13), Plain¬ 
tiff’s Exhibit No. 1, (Appellant’s App. 89). In further¬ 
ance of the cablegram he did as directed and cabled the 
co-defendant Fred Friedeberg, in Honolulu. That day, 
the plaintiff received a long distance telephone call from 
Louis Dulien asking plaintiff what had been done. Dulien 
was advised by plaintiff the outcome would be known 
the following Monday and that he was so advising 
Friedeberg. Plaintiff’s Exhibits 3 and 4 identified and 
admitted (Appellant’s App. Ill) and gave Friedeberg in¬ 
formation wanted. (Appellant’s App. 15). 

Plaintiff further testified that defendants would be sub¬ 
ject to losses and litigation (Appellant’s App. 16), 
Plaintiff’s Exhibit 1, (Appellant’s App. 89). Conferences 
with the Chairman of the Senate Small Business Com¬ 
mittee and the legal staff for the Committee, Plaintiff’s 
Exhibit No. 5, (Appellant’s App. 111). Plaintiff’s Ex¬ 
hibit No. 7, sets out conferences by plaintiff with 
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officials of War Assets Administration; Reconstruction 
Finance Corporation. (Appellant’s App. 113). 

Plaintiff testified that in talking to defendant, Louis 
Dulien, January 23, 1948, he discussed compensation and 
he was assured of being paid. Transaction involved 
$165,000. (Appellant’s App. IS). Plaintiff identified 
what was marked Plaintiff’s Exhibit No. 14 (Appellant’s 
App. 119). Identified a letter from defendant, Louis 
Dulien. (Appellant’s App. 21). Plaintiff further iden¬ 
tified certain other correspondence between defendant 
Louis Dulien and plaintiff. Plaintiff’s Exhibit No. 15 
(Appellant’s App. 121), Plaintiff’s Exhibit No. 17, (Ap¬ 
pellant’s App. 123), Plaintiff’s Exhibit No. 18, (Appel¬ 
lant’s App. 126), Plaintiff’s Exhibit No. 19, (Appellant’s 
App. 127). 

There was no cross examination (Appellant’s App. 23) 
of plaintiff by defendant. 

John Joss was called as a witness by plaintiff. Tes¬ 
tified that he was Special Assistant to the Administrator 
of the General Services Administration, appearing under 
a subpoena duces tecum, issued by plaintiff. Identified 
office files in connection with D. & F. Ventures’ bid and 
award. D. & F. Ventures bid for $164,815.00 was ad¬ 
justed to $164,855.50. Identified D. & F. Ventures’ bid, 
identified as Plaintiff’s Exhibit No. 21, (Appellant’s 
App. 25). Testified about question raised in connection 
with sale by Reconstruction Finance Corporation. Iden¬ 
tified D. & F. Ventures’ payment in the sum of $147.- 
855.50 and receipts issued to D. & F. Ventures (Appel¬ 
lant’s App. 27-28). Dulien Steel Products, Tnc. by David 
L. Byron bid on part of the entire lot. (Appellant’s 
App. 38). 

Louis Karasik was called as a witness for and on be¬ 
half of plaintiff. Lawyer, living in New York City, prac- 
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tised fifty-one years. Has had considerable experience 
with steel and iron scrap people. Heard all testimony 
of plaintiff’s activities with transaction under discussion 
and examined property list and was qualified to arrive 
at a reasonable sum as to what an attorney’s fee should 
be (Appellant’s App. 48). He had collected large fees 
in matters involving scrap and steel and stated $25,000.00 
is a very reasonable fee (Appellant’s App. 50), based 
on amount involved; value of purchase and profit; ele¬ 
ment of probable litigation by D. & F. Ventures had 
sale gone otherwise. 

Joseph D. Karasik vras called as a witness for and 
on behalf of plaintiff. Broker, consultant, merchant, 
buyer and seller in the iron, steel machinery metals for 
over forty years. Been employed as expert and appraiser 
by financial institutions. Expert witness for White and 
Case and others. Was consultant for War Assets Admin¬ 
istration: War Production Board, Chief Analyst: Chief 
of Short Range Material, War Department, Signal Corps; 
Special Expert Pnited States Maritime Commission; 
British Board of Munitions of War. Knew defendant 
Louis Dulien when he first came to New York in early 
twenties. Analyzed at length materials purchase bv 
D. & F. Ventures set out in Plaintiff’s Exhibit No. 2 
( Appellant’s App. 91), Circular 724. Analvzation set out 
in detail in Plaintiff’s Exhibit No. 25 (Appellant’s App. 
140-141), total of 8328.686.00. (Appellant’s App. 55-56- 
58-59). 

Walter N. Tohriner called as witness on behalf of plain¬ 
tiff, stated he was lawyer, educated at Princeton and 
Harvard Law School, practised twenty-four years; under 
circumstances presented and value involved, that in his 
opinion a reasonable value for attorney’s services was 
not less than $10,000.00. (Appellant’s App. 62). 
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TESTIMONY ON BEHALF OF DEFENDANT 

The record discloses that on behalf of the defendant, 
Lonis Dulien, the following took place. (Appellant’s App. 
66). A record of Department of Health, City of Los 
Angeles, which purports to show Fred Friedeberg, co¬ 
defendant, on October 10, 1950, destroyed himself. (Ap¬ 
pellant’s App. 155-156). 

Defendant Louis Dulien, by deposition at Seattle, 
Washington, December 20, 1950, at which hearing the 
plaintiff did not appear, denied ever entering into any 
joint venture or other business relations with Fred 
Friedeberg, pertaining to surplus properties or any other 
properties in Honolulu. Met plaintiff once in Washing¬ 
ton, D. C., in a Government Office, when he served some 
papers on him. No acquaintance with plaintiff; never 
employed plaintiff in any capacity; never authorized 
Fred Friedeberg to employ plaintiff: not individually 
connected with D. & F. Ventures; D. & F. Ventures made 
up of Dulien Steel Products, Inc. of Washington and 
Mrs. Ruth Friedeberg; individually has no interest or 
connection with D. & F. Ventures: never had any, at 
any time; individually not indebted to plaintiff, in any 
amount whatsoever, or for any reason whatsoever; never 
had any kind of a business transaction with plaintiff; 
does not now and never did individually have any in¬ 
terest in the property that was purchased from War 
Assets Administration, Circular 724; never individually 
made any bid or offer to War Assets Administration 
under Special Offering: never authorized Fred Friede¬ 
berg or anybody else to bid for him individually in con¬ 
nection with that offering. (Appellant’s App. 69-70). 

The defendant, Louis Dulien, then produced Paul R. 
Harmel, lawyer, Washington, in office association with 
counsel for defendant, his opinion $500.00 reasonable 
value of plaintiff’s services. (Appellant’s App. 76). 
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REBUTTAL TESTIMONY ON BEHALF OF 

PLAINTIFF 

Plaintiff testified on rebuttal, never talked to Mrs. Ruth 
Friedeberg, other than socially; at no time was he ad¬ 
vised by Fred Friedeberg, Louis Dulien, or anyone else, 
Ruth Friedeberg had an interest; correspondence never 
mentioned named of Ruth Friedeberg and the same is 
true as to the Dulien Steel Products, Inc. of Washington, 
(Appellant’s App. 80). 

Plaintiff offered in evidence Exhibit No. 26, (Appel¬ 
lant’s App. 142), showing a change of the name of Dulien 
Steel Products, Inc. to Dulien Steel Products, Inc. of 
Washington, on the 16th day of March 1951. 

Plaintiff further testified to receiving fees of $500.00 
per day over period of time and expenses on similar 
business matters. (Appellant’s App. 82). 

The Trial Court on May 18, 1951, at the conclusion 
of the trial stated as follows: 

OPINION OF THE COURT (APPELLANT’S APP. 83) 

The Court. The Court has listened with much 
care to the evidence as it has come in, and is con¬ 
vinced from the evidence that the Defendant Dulien 
and Friedeberg were operating, at least as to this 
transaction, as the D. & F. Ventures. 

Accordingly, the Court finds that Mr. St. Lewis, 
the Plaintiff, is entitled to reasonable compensation 
for his services. 

The Court thinks that Dulien must be regarded as 
a member of the D. & F. Ventures in evidence which 
has been heard, and it is somewhat a matter of cir¬ 
cumstances, but the Court thinks it becomes more 
conclusive when you view his letters and in other 
ways appraise the interest which Dulien had in the 
transaction. 
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So the Court thinks that most of the findings of 
fact are proper. 

The Court thinks that in Number 4, the second 
line, after the word “employed”, it would be better 
to insert “by Fred Friedeberg for T>. & F. Ventures.” 
In other words, as it is now written, it would be 
entirely consistent with the position of the defense 
that he was employed only by Fred Friedeberg. 

Mr. St. Lewis. Your Honor is correct. 

The Court. So, I think that should be clarified. 

Number 8, in my opinion, doesn’t go quite far 
enough. It indicates that there is substantial evi¬ 
dence supporting the Plaintiff’s cause of action. The 
Court thinks that should also show that where there 
is supporting evidence, the Court finds from a pre¬ 
ponderance thereof that the burden of proof has 
been carried. 

Number 9, I think, should be amended in the third 
line, preceding the word “compensation” by inserting 
the word “reasonable”, since that is the test that 
the Court must apply. 

Now, I haven’t heard much said about what the 
Court might properly allow as a reasonable com¬ 
pensation, and that is not always an easy thing for 
a Court. However, after considering the matter 
and having a figure in mind which I thought would 
reasonably compensate the Plaintiff for his services, 
I did as I frequently do. I check the figure which 
I had in mind against five per cent of the amount 
of money involved in the transaction, which is $164,- 
800. The Court does not think that the Plaintiff is 
entitled to the benefit of the good bargain, but he is 
entitled to compensation for his services in bringing 
about the purchase, which, from the evidence, ap¬ 
pears to be a valuable transaction for the D. & F. 
Ventures. 

When I had done my figuring, I found that the 
amount of the figure that I had in mind exceeded, 
not greatly, but somewhat, five per cent of the 
value of the transaction. So I have concluded that 
I should perhaps reasonably reduce the amount that’ 
I had in mind, and I am allowing the Plaintiff five 
per cent of the transaction, which amounts to $8,240. 
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Mr. St. Lewis. I will abide by Your Honor’s 
judgment in the matter, but you will recall from one 
of those exhibits there that Friedeberg said after 
discussing it with Dulien, he wanted me to take 
$2,500 then, and take a ride on the rest and I cabled 
back I didn’t do it on the instalment plan. 

The Court. I haven’t seen anything in the evi¬ 
dence that indicates any bill that was submitted. 

Mr. St. Lewis. Well, I did submit one. 

The Court. And T have read the letter to which 
you refer, but that wouldn’t mean to me whether it 
was a $5,000-bill or a $3,500-bill, or what it w’as. 

So, altogether, I think that perhaps the figure 
that I have announced will be reasonable in the cir¬ 
cumstances. 

Mr. St. Lewis. May I get that amount again, 
please sir. 

The Court. $8,240. 

I will ask Mr. St. Lewis to make the suggested 
change in the findings. 

Mr. St. Lewis. Yes, Your Honor. 

The Court. I will hand that back to you. 

Mr. St. Lewis. I shall submit a proposed general 
entry for counsel. 

The Court. Submit a form for judgment and have 
Mr. Geiger see it, please. 

MAY 23, 1951 

Some seven days after the Court made the suggested 
findings, Defendant filed a Motion to re open the case and 
offer additional testimony and attached to said Motion 
what purported to be a carbon copy of an agreement be¬ 
tween Ruth J. Friedeberg and Dulien Steel Products, 
Inc., dated November 17, 1947, relative to properties in 
Honolulu and set out joint ventures conducted under the 
name of “D & F Ventures.” 

MAY 28, 1951 

In furtherance of Defendant’s Motion, Trial Court re¬ 
opened the case, (Appellant’s App. 87) Defendant’s Ex¬ 
hibit No. 4. Exhibit A, (Appellant’s App. 157) admitted in 
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evidence, same was a carbon copy, unexecuted and not 
identified. The Trial Court received same, stating: 

The Court. Then you are not objecting to the use 
of the carbon copy? 

Mr. St. Lewis. No, sir. 

The Court. Very well then, let the record show 
that Defendant’s motion to reopen is granted, and 
Mr. Geiger may now make his offer. 

Mr. Geiger. May I have it marked for identifica¬ 
tion at this time, please? 

The Court. How should it be marked? 

Mr. Geiger. Defendant’s Exhibit 4, I believe. 

The Court: Suppose you call it “A”. 

Mr. Geiger. All right. Defendant’s Exhibit A. 

(Document referred to marked Defendant’s Exhibit 
A for identification.) 

The Court. Now you may state your objection. 

Mr. Geiger. At this time, if the Court, please, I 
simply will formally offer in evidence Defendant’s 
Exhibit A which constitutes an agreement dated— 

The Court. Well, you mean for what it purports 
to show? 

Mr. Geiger. Sir? 

The Court. You mean for what it purports to 
show? 

Mr. Geiger. For what it purports to show, yes, 
your Honor. 

The Court. All right. 

Mr. St. Lewis, you may state any objection which 
you have. 

Mr. St. Lewis. I am not saying anything. 

The Court. Defendant’s Exhibit A will be re¬ 
ceived, to be weighed with the other evidence in the 
case, and for what it is worth in relation to the 
issues. 

(Defendant’s Exhibit A received in evidence.) 

As I see it, it would make no difference in my 
determination of the case, so Mr. St. Lewis may hand 
up his proposed findings. (Appellant’s App. 88). 
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FINDINGS OF FACT AND CONCLUSIONS OF LAW 

(Appellant’s App. 5-6-7-S) 

This action having been tried by the Conrt without 
a jury, the Court hereby makes the following findings 
of fact and conclusion of law. 

FINDINGS OF FACT 

(1) That the plaintiff and defendant, Louis 
Dulien, are properly in this Court. 

(2) The Court finds, under the sworn testimony 
given, together with Exhibits, that the War Assets 
Administration made the award to D. & F. Ventures. 

(3) The Court further finds that the D. & F. Ven¬ 
tures was composed of Fred Freideberg and Louis 
Dulien. 

(4) The Court further finds that the plaintiff was 
employed by Fred Freideberg for D. & F. Ventures, 
in pursuance of the cablegram received by the plain¬ 
tiff under date of January 23rd, 1948. 

(5) The Court further finds that the plaintiff 
performed valuable services in an efficient and expe¬ 
ditious manner. 

(6) The Court further finds that the Railroad 
Equipment was paid for in the name of D. & F. 
Ventures and awarded in the name of D. & F. Ven¬ 
tures, was accepted by D. & F. Ventures as shown 
by the files of the War Assets Administration. 

(7) The Court further finds that the plaintiff has 
acquitted his end of the employment to the benefit 
of D. & F. Ventures and through the efforts of said 
plaintiff, the sale and completion of the award was 
made. 

(8) The Court further finds that there was a pre¬ 
ponderance of evidence supporting the plaintiff’s 
cause of action against Louis Dulien, defendant here¬ 
in. 

(9) The Court further finds that at no time did 
the defendants Fred Freideberg or Louis Dulien ad¬ 
vise the plaintiff that he was employed by Dulien 
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Steel Products, Inc. of Washington and Mrs. Ruth 
Freideberg. 

(10) The Court further finds that the records of 
War Assets Administration as introduced in evi¬ 
dence fail to show any negotiations with Dulien Steel 
Products, Inc. of Washington or Mrs. Ruth Freide¬ 
berg with the War Assets Administration in connec¬ 
tion with the sale of property under consideration. 

(11) The Court further finds from the testimony 
of the plaintiff and exhibits admitted in evidence; the 
defendants dealt with the plaintiff as individuals do¬ 
ing business as D. & F. Ventures. 

(12) Court further finds that the first notice 
plaintiff had of any attempt to shift the responsi¬ 
bilities of Fred Freideberg and Louis Dulien doing 
business as D. & F. Ventures was the deposition of 
the defendant, Louis Dulien, December 1950, almost 
three years later than when services were performed 
by plaintiff. 

(13) Court further finds the testimony of the 
defendant, Louis Dulien, to be untrue, wherein he 
states, “Dulien Steel Products, Inc. of Washington, 
was a partner in D. & F. Ventures”. The sworn 
statement of the Secretary of State of Washington, 
under seal of the State, certifies the name Dulien 
Steel Products, Inc. of Washington, was not in exist¬ 
ence until March 1951. 

(14) The Court further finds there is an individual 
liability on the part of a defendant, Louis Dulien, as 
a person liable on a joint adventure. The plaintiff, 
a third person to the joint enterprise, had a right 
to rely on the conversations, cablegrams and letters 
of defendants, Fred Freideberg and Louis Dulien 
and that the employment of the plaintiff was within 
the scope of the joint enterprise. 

(15) The Court further finds that the plaintiff, in 
dealing with Fred Freideberg and Louis Dulien, had 
a right to rely on their statements as to whom he 
was defiling with and he acted in good faith without 
knowledge of any limitations as to who had authority 
to act for D. & F. Ventures or if there were some 
undisclosed associates of D. & F. Ventures. 
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(16) The Court finds that the plaintiff, having 
performed the legal services as called for and as 
performed, is entitled to reasonable compensation 
for attorney’s fees in the matter of the sum of $8,- 
240.00. 

(17) Court further finds the defendant, Louis 
Dulien has failed in his attempt to prove D. & F. 
Ventures was composed of Dulien Steel Products, 
Inc. of Washington and Mrs. Ruth Freideberg. 

(18) Court further finds that although the 
evidence with respect to ownership and membership 
of D. & F. Ventures is conflicting and supports dif¬ 
ferent inferences, the Court holds the plaintiff has 
sustained the burden of proof that said joint adven¬ 
ture was composed of Fred Freideberg and Louis 
Dulien, defendants herein named, and as such are 
liable. 


CONCLUSIONS OF LAW 

Plaintiff is entitled to recover from the defendant, 
Louis Dulien, the sum of $8,240.00, as reasonable 
compensation heretofore found, together with costs 
in this action. 

Dated this 28th day of May, 1951. 

F. Dickinson Letts, 

Judge. 


SUMMARY OF ARGUMENT 

The plaintiff, a lawyer, was properly hired by D. & F. 
Ventures. Said joint venture was composed of Louis 
Dulien and Fred Friedeberg. The plaintiff did an effi¬ 
cient, expeditious, effective service for D. & F. Ventures. 
The compensation as found due the plaintiff, from the 
established value of the property, importance to the 
members of D. & F. Ventures, and the avoidance of a 
multiplicity of law suits, establishes the fee as allowed 
to be reasonable compensation. 
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ARGUMENT 

With apologies for setting out so much in detail, the 
facts as they exactly occurred; the facts on which the 
plaintiff relied and the Trial Court made its findings; in 
the opinion of the plaintiff, this brief argument, as to 
the law, might be considered presumptuous. This Court 
is all too well familiar with the citations of law applicable 
to the situation under discussion. The testimony fully 
establishes the fact the plaintiff was hired by Fred Freide- 
berg of D. & F. Ventures. Friedeberg held out at all 
times as the main and moving factor in D. & F. Ventures, 
with full authority to buv, sell and hire and that the de- 
fendant Dulien was a part and parcel of D. & F. Ven¬ 
tures. 

The alleged errors set out in the brief of the defend¬ 
ant, before this Court, amount to nothing more than a 
statement that the judgment of the lower court was im¬ 
proper. Overlooking a rule of law that a general verdict 
resolves all issues of fact in favor of the prevailing party 
and if supported by evidence, the verdict must stand. 

As w r as stated quite recently by this Court, in Carr v. 
Corning , 86 XL S. App. D. C. 173, at page 180:182 F. 2d 14: 

An Appellate Court cannot be the trier of facts * * *. 

It was also stated by this Court more recently, in 
Frasca v. Howell, 87 V. S. App. D. C. 52; 182 F. 2d 703: 

The record here reveals no abuse of that discretion 
in delving the motions in question: therefore, the 
courts’ disposition of them must stand. Although we 
may think the amounts awarded are small, they can¬ 
not be disturbed for that reason alone. It would be 
an unwarranted encroachment upon the province of 
the jury, as well as of the trial court. 

Defendant by his appeal, seeks to have this Court sub¬ 
stitute its judgment on the facts for that of the Trial 
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Judge; that this Court should try the facts de novo. 
No law is cited by defendant for this Court to review 
as to errors of law. Can it truthfully be said the Trial 
Judge had no basis for the above and foregoing findings 
of fact and conclusion of law? 

Mr. Justice Brandeis in Fairmoimt Glass Works v. 
Coal Co., 287 IT. S. 474- 485 said; 77 L. Ed. 439: 

This Court has frequently refrained from disturbing 
the trial court’s approval of an award of damages 
which seem excessive or inadequate. 

As stated in Dean v. Century Motors, Inc. et al., 81 
TJ. S. App. D. C. 9; 154 F. 2d 201: 

While there is, of course, great disparity between 
the amounts of the verdicts in the first and second 
trials, we are not authorized to disturb the action 
of the trial court in denying a motion for a new 
trial on the ground that the damages awarded by 
the jury were inadequate. 

In Rasmussen ■ v. Tretbar 224 P. 2d 1010; 170 Kan. 184, 
the Court said: 

Appellant’s specifications of error 2, 3, 4 and 5 
amount to nothing more than a statement that the 
judgment of the lower court was wrong. It is a 
familiar rule of law that a general verdict resolves 
all issues of fact in favor of the prevailing party. 
If supported by evidence, the verdict must stand. 
Fisher v. Central Surety & Ins. Corp. 149 Kn. 38, 85 
P 2d 583. This, of course, is likewise true of a 
general judgment in the absence of special findings 
of fact which are contrary to such judgment. In the 
instant case, there were no specific findings of fact 
against appellee and the judgment generally in favor 
of appellee resolved all issues in her favor. Dins- 
moor v. Hill 164 Kan 12, 187 P 2d 338. 

The instant case was tried before a judge without jury; 
the general findings of Trial Judge has force and effect 
of a jury’s verdict. See Robinson Electric Co. v. Capital 
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Trucking Corp. 79 A (2d) 123; 16S Pa. Super. 430. Haw¬ 
kins v. Wright 226 P.2d 957. Schulze v. Allison 227 P. 
2d 658. 

31 C.J.S. (1941) Evidence Sec. 365 —Partners a. In 
General: 

As a result of the agency arising out of the relation 
of partnership, the admissions of one partner or 
joint contractor, as a matter of fact, are ordinarily 
competent against all other partners or joint con¬ 
tractors, provided they are made within the scope of 
the partnership business, as appears infra subdivision 
b of this section. The admissibility of statements 
otherwise competent is not affected by the fact that' 
declarant has since died or ceased to be a member of 
the firm, or that the person to whom the declaration 
was made was not a member of the firm; but state¬ 
ments made before declarant became a partner are 
not admissible. 

Then follows b of said section, set out in defendant’s 
brief, the only citation on the appeal herein. 

The Court by an overabundance of precaution, ruled 
after hearing all the testimony as follows: (Appellant’s 
App. 85). 

Mr. Geiger. Now, I take it, that the Court has 
ruled with finality now on all the-- 

The Court: Let me make that clear. I think per¬ 
haps that has not been done, but the record may 
show that all objections noted on behalf of the De¬ 
fendant Dulien concerning which there may have 
been a reservation of ruling, relating to the issue of 
a partnership or joint venture, are now, if they have 
not previously been, overruled. 

Mr. Geiger. If an exception is required to be 
noted, I will note it. 

The Court. Yes, of course. 

The nature and object of statements and letters re¬ 
ceived in evidence in the Trial Court all related to the 



16 


common object of D. & F. Ventures and were made while 
the declarants were engaged in carrying out the object 
of D. & F. Ventures. 

In Mann et al v. Commonwealth Bond Corporation, et 
al, 27 F. Supp. 315-320 on the question of liability of 
those in a joint venture, it was stated: 

Third: Now I turn to the question of the joint 
adventure of Messrs. Thurber and Hersloff. 

From the very beginning of the case it has seemed 
to me that Mr. Hersloff and Mr. Thurber, being solely 
in control of the Interocean Oil Company, under the 
shield, as it were, of that and other corporations 
which we have heard described here, had together 
gone ahead without the consent of their fellow-owners 
of the Interocean Oil Company, and bought the Com¬ 
monwealth Bond Corporation, and that having gone 
into that business together and started out in it 
together, they had gone on with it for almost four 
years, until at last, after receiving a letter threaten¬ 
ing him with personal liability Mr. Thurber resigned 
on April 22, 1934. Consequently I hold that Mr. 
Thurber and Mr. Hersloff must be deemed to be 
joint adventurers for this particular purpose of run¬ 
ning the Commonwealth Bond Corporation, and that, 
therefore, thev are liable as partners ad hoc. (12; 
13). 

Of course, Mr. Hersloff is not before me, but Mr. 
Thurber is by reason of their joint adventure bound 
by communications to Mr. Hersloff in connection with 
the business of the Commonwealth Bond Corpora¬ 
tion, of which we have so many instances in the rec¬ 
ord. For that reason I admitted the communications 
made to Mr. Hersloff as against Mr. Thurber, because 
I regard them as mutually involved in this joint ad¬ 
venture. (14). 

Therefore I hold that Mr. Thurber is jointly and 
severally liable, with the Common-wealth Bond Cor¬ 
poration, to the plaintiffs. 

It was only after an adverse decision by the Trial 
Court on May 18, 1951, that the defendant on May 23, 
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1951 filed a motion to reopen the case, offering the 
unidentified, unsupported, purported agreement. (Def. Ex¬ 
hibit No. 4). There is no basis for contending that the 
findings were not sustained by the testimony and that 
the Trial Judge on the conflicting evidence before him 
was amply justified in deciding the issues of fact as he 
did. 

In the light of the record the questions now pro¬ 
pounded by defendant of this Court, cannot be properly 
answered, both because they are apparently framed with¬ 
out reference to the exact evidence as well as the true 
rulings of the Trial Court. They are not appropriately 
framed for proper answer under one set of circumstances 
alone. The Court’s Findings of Fact go into great de¬ 
tail; the record, we believe, shows no exceptions to the 
same; neither is it shown that the defendant made any 
requested findings. The record sets out in detail how 
the Court arrived at the amount allowed as a reasonable 
compensation. The record also sets out opinions of other 
attorneys’ evaluation of the legal services rendered. 

Trial Judge gave painstaking attention and considera¬ 
tion to the issues in the case, and gave defendant every 
opportunity to make out a defense even as stated, to the 
extent of reopening and admitting in evidence an unexe¬ 
cuted, unidentified, purported to-be agreement. 

At that time. May 28, 1951, upon the presentation of 
the defendant’s motion, a discussion was had relative to 
one of the findings as to reasonable compensation for the 
plaintiff. (See Appellee’s App. 1.). This record dis¬ 
proves an alleged error as set out in defendant’s brief, 
that the Trial Court did not make a proper Finding. 

The plaintiff, a practicing attorney of long standing 
and considerable experience, was employed in a contro¬ 
versy with Government Agencies involving an initial sum 
in the amount of approximately $165,000. The Trial 
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Court found among other findings, Finding No. 5, (Ap¬ 
pellant’s App. 6): 

The Court further finds the plaintiff performed 
valuable services in an efficient and expeditious man¬ 
ner. 

In fact, the defendant at page 12 of his brief states: 

All this is not by way of challenge as to the effi¬ 
cient and effective service which St. Lewis rendered. 

The co-defendant Friedeberg (Exhibit 8) (Appellant’s 
App. 114), stated: 

I wish to take this opportunity of thanking you 
for the very prompt action you took in this matter 
for me. 

As stated by Mr. Justice Black in United States v. 
Johitsov, 3.27 V. S. 106 at page 111: 90 L. Ed. 562: 


In our opinion the circuit court of appeals erred. 
The appeal to that court was so devoid of merit that 
it should have been dismissed. The crucial question 
before the trial court was one of fact: • • • The trial 
court thus answered the above question in the nega¬ 
tive. Two judges of the circuit court of appeals 
thought the evidence compelled an affirmative an¬ 
swer. But it is not the province of this Court or 
the circuit court of appeals to review orders grant¬ 
ing or denying motions for a new trial when such 
review is sought on the alleged ground that the trial 
court made erroneous findings of fact. Holmgren v. 
United States 217 U. S. 509; Hote v. United States 
218 U. S. 245; Fairmont Glass Works v. Cub Fork 
Coal Co., 287 U. S. 474, 481. While the appellate 
court might intervene when the findings of fact are 
wholly unsupported by evidence, CF United States v. 
Soeony-Vacuum Oil Co., 310 U. S. 150, 247; Glasser 
v. United States 315 U. S. 60, 87, it should never do 
so where it does not clearly appear that the findings 
are not supported by any evidence. 
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The trial judge’s findings were supported by evi¬ 
dence. He had conducted the original trial and had 
watched the case • • • unfold from day to day. • • • 
We think that even a casual perusal of this record 
should have revealed to the circuit court of appeals 
that here nothing more was involved than an effort 
to upset a trial court’s findings of fact. * * * 
While a defendant should be afforded the full ben¬ 
efit of this type of rectifying motion, courts should 
be on the alert to see that the privilege of its use is 
not abused. One of the most effective methods of 
preventing this abuse is for appellate courts to re¬ 
frain from reviewing findings of fact which have evi¬ 
dence to support them. The circuit court of appeals 
was right in the first instance, when it declared that 
it did not sit to try de novo motions for a new trial. 
It was wrong in the second instance when it did re¬ 
view the facts de novo and order the judgment set 
aside. 

• * • Under that rule the circuit court of appeals 
here, after studying the issues raised, and upon de¬ 
termining that the only objection was to trial courts’ 
findings on conflicting evidence, should have decided 
that this does not present a reviewable issue of law 
and on its own motion have dismissed the appeal 
as frivolous. 

The very fact that counsel for defendant in the brief 
filed in this Court, failed to cite one single decision of 
this Court or any other court in support of his appeal, 
demonstrates his attempt to make the Appellate Court 
the trier of the disputed facts and delay proceedings on 
the judgment. 


PRAYER FOR RELIEF UNDER RULE 23. 

The plaintiff advised the trial court that in his opinion, 
trial court should allow plaintiff interest only from date 
of judgment and not from time of performance of serv¬ 
ices. Services were performed in January 1948 (Appel¬ 
lant’s App. 114), Plaintiff’s Exhibit No. 8. Numerous 
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delays have followed since complaint was filed through 
no fault of the plaintiff. 

In accord with the law set forth in United States v. 
Johnson, supra, and in compliance with Rule 23 of this 
Court; the plaintiff below—appellee herein—respectfully 
requests the relief as therein set forth and hereby re¬ 
quests this Honorable Court to find that this appeal 
delayed proceedings on the judgment of the Trial Court; 
that the appeal w-as sued out merely for delay, that the 
plaintiff be allowred damages at the rate of 10 per cent, 
in addition to interest, awarded upon the amount of the 
judgment, and double costs be imposed. 

GENERAL RULER OF THE 
UNITED STATER COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 

Rule 23 (Page 23). 

WHEN APPEAL TAKEN MERELY FOR DELAY; 

INTEREST, DAMAGES AND DOUBLE COSTS 
MAY BE IMPOSED. 

In all cases where an appeal delays proceedings 
on the judgment of the lower court, and appears to 
have been sued out merely for delay, damages at a 
rate not exceeding 10 per cent, in addition to interest, 
may be awarded upon the amount of the judgment, 
and double costs may be imposed. No such judg¬ 
ment shall be entered unless claim therefor is made 
by appellee in his brief or appellant is afforded rea¬ 
sonable opportunity to be heard on this issue. 
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CONCLUSION. 

It is submitted that the judgment entered by the Court 
below was appropriate and correct in all respects and 
should be affirmed and the relief as prayed for above 
should be granted. 

Respectfully submitted, 

Roy St. Lewis, 

Attorney for Appellee, 

Pro Se. 

Date: December IS, 1951. 
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APPELLEE’S APPENDIX 

In The 

Unitpii States Cttoitrt at Appeals 

Fob the Distbict of Columbia Cibcuit 

No. 11,163 

Louis Duleen, Appellant, 
v. 

Roy St. Lewis, Appellee . 

Appeal from the United States District Court 
for the District of Columbia. 


APPELLEE’S APPENDIX 


APPELLEE’S APPENDIX 


(Transcript of Record 214) 

In open Court, the following took place, May 23, 1951: 

Mr. St. Lewis. • • • Now, the defendant in his motion 
here for a new trial sees fit—or to reopen the case— 
sees fit to bear down upon a remark that yonr Honor 
did smilingly, but I don’t know whether he is going 
to try and take advantage of it on appeal or not. 
I took it that your Honor wasn’t making any finding 
on five per cent. 

The Court I was surprised to find this statement 
in the motion, because it was not in any manner my 
complete statement I am sure that in making my 
announcement I stated that I had in my mind a 
higher figure as reasonable compensation for the serv¬ 
ices rendered; that, as a check as to reasonableness, 
I did apply the percentage test, and after doing that 
I reduced the amount somewhat in order to be safe 
as to the reasonableness of the fee award. 

But the record may show that that test had noth¬ 
ing to do with the Court’s finding as to the reason¬ 
ableness of the amount awarded. 

It was only a test for my own assurance that I 
wasn’t allowing more than could under any circum¬ 
stances be regarded as unreasonable. 

Mr. St Lewis. I understood it as such, but coun¬ 
sel sets it out under two of his propositions for re¬ 
opening this case. (Transcript of Record 215). 
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LOUIS DULIEN, Appellant, 
v. 

ROY ST. LEWIS, Appellee. 


Appeal from the United States District Court for the 

District of Columbia. 


APPELLANT’S REPLY BRIEF. 


Plaintiff complains of the paucity of citations of author¬ 
ity in defendant’s principal brief and then as though to 
underline his grievance in this regard proceeds to liberally 
quote from and cite eight Federal and three State cases. 
Defendant has carefully examined each of the Federal 
cases cited. Not one of them is in point. In many the 
fragments cited are actually misleading. None meet the 
questions presented in defendant’s brief or the argument 
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submitted in support of the position there asserted. Plain¬ 
tiff completely evades the issues presented by defendant 
on this appeal by this cryptic observation in his brief: 1 

‘‘In the light of the record the questions now pro¬ 
pounded by defendant of this Court, cannot be prop¬ 
erly answered, both because they are apparently 
framed without reference to the exact evidence as well 
as the true rulings of the Trial Court. They are not 
appropriately framed for proper answer under one set 
of circumstances alone.” 

Nowhere in his brief, however, does he challenge the ac¬ 
curacy of defendant’s detailed statement of the case for 
the obvious reason, among others, that the evidence re¬ 
viewed in defendant’s principal brief is in the main docu¬ 
mentary and undisputed. 

A brief analysis of the cases cited by plaintiff follows: 

Carr v. Corning, 86 TJ. S. App. D. C. 173. 2 This was a 
suit against the Superintendent of Public Schools of the 
District of Columbia and the Board of Education wherein 
plaintiff, a negress, sought a mandatory injunction and a 
declaratory judgment in her challenge of the District’s 
system of segregated schools. The complete sentence from 
which plaintiff’s quote is amputated is: 

“An Appellate Court cannot be the trier of facts and 
particularly it cannot decide a question of fact upon 
evidence which is not in the record.” (Italics denote 
the omitted portion) 

It is obvious that neither the subject matter of the lawsuit 
nor plaintiff’s abbreviated quotation is in any wise inform¬ 
ative at bar. 

Plaintiff next cites and quotes from Frasca v. Howell, 
87 U. S. App. D. C. 52; 182 F. 2d 703. 3 This case involved 
the claimed abuse of discretion by the trial court in over- 


1 P lain tiff 7 s Brief, p. 17. 
2Plaintiff’s Brief, p. 13.. 
s Plaintiff’s Brief, p. 13. 
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ruling a motion for a new trial in a personal injury case 
because the jury’s verdict was allegedly too small. Plain¬ 
tiff’s quotation from this Court’s opinion is, of course, a 
correct statement of the law applicable to the situation 
with which the Court was there concerned but it adds noth¬ 
ing whatsoever that can in any wise be helpful to the Court 
in its decision in the appeal presently before it. The in¬ 
eptness of the citation would have been more readily ap¬ 
parent perhaps if plaintiff had included the preceding sen¬ 
tence of the Court’s opinion in his quotation, which reads: 

“A motion for a new trial is committed to the trial 

court’s discretion.” 

In its decision in the Frasca case, supra, this Court cited 
several authorities, among which was Fairmount Glass 
Works v. Cub Fork Coal Co., 287 U. S. 474, 53 S. Ct. *252, 
77 L. Ed. 439, from which case plaintiff promptly quoted 
one sentence. 4 The conclusion is inescapable that the only 
purpose subserved by this Supreme Court citation and quo¬ 
tation was as a make weight. The language quoted adds 
nothing to plaintiff’s position and justifies the conclusion 
that he overlooked or disregarded entirely the ratio deci¬ 
dendi of that case which springs from the limitations of 
the Judiciary Act of 1789 as well as the Seventh Amend¬ 
ment. 

With regard to Dean v. Century Motors, Inc., 81 U. S. 
App. D. C., 154 F. 2d 201, 5 the only comment necessary is 
that this, too, was a case cited by this Court in support of 
its conclusion in the Frasca case, supra, and is controlled 
by the same principle enunciated in Fairmont Glass Works 
v. Cub Fork Coal Co. Its citation by plaintiff tends to 
obfuscate rather than illuminate the current controversy. 

Rasmussen v. Tretbar, 224 P. 2d 1010, 170 Kan. 184,® was 
not examined by defendant because from the language 
quoted it is apparent that it can have no possible applica- 


4 Plaintiff’s Brief, p. 14. 

5 Plaintiff’s Brief, p. 14. 
c Plaintiff’s Brief, p. 14. 
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tion here. There was neither a general verdict in the case 
at bar nor a so-called general finding by the trial judge 
who tried the instant case without a jury. Specific findings 
were made as required by the Federal Rules of Civil Pro¬ 
cedure. 7 For that reason neither of the other three State 
cases cited 8 have been examined and are not here reviewed. 

Mann, et al. v. Commonwealth Bond Corporation, et al., 
27 F. Supp. 315, 9 from which plaintiff cited at length is 
wholly inapplicable. It has not the remotest connection or 
application to the situation at bar. The underlying pre¬ 
mise for the imposition of liability by the Court in that 
case was that the defendants were liable as fiduciaries to 
certain companies whose funds they, as directors, had im¬ 
properly diverted for a private joint venture of their own. 
It would serve no useful purpose to review the complicated 
facts in that case. It is interesting to note, however, that 
the facts were so unique that the case, although decided in 
1938, has been cited but once in the intervening fourteen 
years, 10 and then only with regard to the fiduciary duty 
owed by the parties in the cited case. 

The high water mark of plaintiff’s inept and obfuscatory 
citations is United States v. Johnson, 327 U. S. 106, 90 L. 
Ed. 562. 11 Plaintiff devotes more than a full page of his 
brief to a quotation from the opinion of Mr. Justice Black 
in that case. The quotation itself even in the truncated 
form in which it appears is of no assistance to plaintiff. 
The inclusion of the omitted portions identified by aster¬ 
isks in plaintiff’s brief would have made readily apparent 
what is clear upon examination of the case, that the sole 
issue before the Court was a problem of criminal law per¬ 
taining to motions for new trial after conviction and sen¬ 
tence based on newly discovered evidence. At page 111 of 
the opinion (L. Ed. p. 565), the Court declared: 

^ Buie 52, Federal Buies of Civil Procedure. 

8 Plaintiff’a Brief, pp. 14-15. 

9 Plaintiff 'a Brief, p. 16. 

10 Be Standard Commercial Tobacco Co., Inc., 34 F. Sup. 304 at 309. 

11 Plaintiff’a Brief, p. 18. 
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“Since we think it important for the orderly adminis¬ 
tration of criminal justice that findings on conflicting 
evidence by trial courts on motions for new trial based 
on newly discovered evidence remain undisturbed ex¬ 
cept for most extraordinary circumstances, we granted 
certiorari.’’ 

How that case or the law applicable to the issues there in¬ 
volved could in any wise be helpful to this Court in the 
case at bar is not apparent either on casual or studied con¬ 
sideration. 

What finally seems to emerge from plaintiff’s brief ap¬ 
pears to be his contention that this Court is precluded from 
reviewing this case on appeal because of the alleged con¬ 
clusiveness of the findings of fact by the trial court. From 
the concluding sentence at page 19 of his brief, it is clear 
that plaintiff labors under a wholly mistaken conception of 
the law. 

The scope of appellate review where the case below was 
tried without the intervention of a jury has been often and 
fully delineated. 12 We confine our quotation of authority 
to but one citation in which Judge Prettyman speaks for 
this Court in Dollar, et ad. v. Land 13 defining the law as 
follows: 

“The rule by which we are guided in our examination 
of the findings of the trial court in this case was laid 
down by the Supreme Court in United States v. United 
States Gypsum Co., where the Court said: ‘ Since judi¬ 
cial review of findings of trial courts does not have the 
statutory or constitutional limitations on judicial re¬ 
view of findings by administrative agencies or by a 
jury, this Court may reverse findings of fact by a trial 
court where “clearly erroneous.” The practice in 
equity prior to the present Rules of Civil Procedure 
was that the findings of the trial court, when depend- 


12 United States v. United States Gypsum Co., 33 U. S. 364, 92 L. Ed. 746 
at 765. Dollar et ai. v. Land, IT. S. C. A. District of Columbia 1950, 184 F. 
2d 245 at 248. Orris v. Higgins, 2nd Cir. 1950, 180 F. 2d 537 at 539. Frits v. 
JarecTci, 7th Cir. 1951, 189 F. 2d 445 at 448. 

is 184 F. 2d 245 at 248. 
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ent upon oral testimony where the candor and credi¬ 
bility of the witnesses would best be judged, had great 
weight with the appellate court. The findings w^ere 
never conclusive, however. A finding is “clearly er¬ 
roneous” when although there is evidence to support 
it, the reviewing court on the entire evidence is left 
with the definite and firm conviction that a mistake 
has been committed. ’ 

The Second Circuit Court of Appeals, discussing the 
Gypsum case, derived the following: ‘Where a trial 
judge sits without a jury, the rule varies with the char¬ 
acter of the evidence: (a) If he decides a fact issue on 
written evidence alone, we are as able as he to deter¬ 
mine credibility, and so we may disregard his finding, 
(b) Where the evidence is partly oral and the balance 
is written or deals with undisputed facts, then w r e may 
ignore the trial judge’s findings and substitute our 
own, (1) if the written evidence or some undisputed 
fact renders the credibility of the oral testimony ex¬ 
tremely doubtful, or (2) if the trial judge’s finding 
must rest exclusively on the written evidence or the 
undisputed facts, so that his evaluation of credibility 
has no significance.” 

The major issue which St. Lewis had the burden of prov¬ 
ing was that Dulien was a partner in D & F Ventures. All 
the proof touching on this issue was documentary. It con¬ 
sisted of a series of letters and cables between St. Lewis 
and Fred Friedeberg 14 and an exchange of correspondence 
between Louis Dulien, President of Dulien Steel Products, 
Inc., and St. Lewis. 13 The remaining exhibits, other than 
plaintiff’s exhibit No. 25, 16 consist of documents from War 
Assets Administration 17 and plaintiff’s exhibits Nos. 26 
and 27, which are copies of certificates issued by the De¬ 
partment of State of the State of Washington establishing 
that Dulien Steel Products, Inc. added the phrase “of 

n Plaintiff’s Exhibits 1, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 16; Appendix pp. 
89-123. 

15 Plaintiff’s Exhibits 14, 15, 17, 18, 19; Appendix, pp. 119-128. 

16 Appendix, p. 140. 

17 Plaintiff’s Exhibit 21, 22, 23, 24; Appendix, pp. 133-139. 
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Washington ” to its corporate name on a certain date and 
certifying the roster of corporate officers and directors of 
Dulien Steel Products, Inc. of Washington. Defendant of- 
1 fered four exhibits, exhibit No. I, 18 a reproduction of the 
letter of notification from War Assets Administration to 
Fred Friedeberg notifying him of the acceptance of his 
bid; exhibit No. 2, 19 the digest and minutes of the Review 
Board meeting of War Assets Administration Regional 
Honolulu Office which preceded the award to Friedeberg as 
evidenced by defendant’s exhibit No. 1; exhibit No. 3, 20 a 
copy of the death certificate of Fred Friedeberg issued by 
the Department of Health of the City of Los Angeles, and 
exhibit A, 21 a copy of the joint venture agreement dated 
November 18,1947, between Ruth J. Friedeberg and Dulien 
Steel Products, Inc. 

Plaintiff’s case stands or falls on this documentary evi¬ 
dence, all of which is within the purview of this Court to 
review as a basis for such conclusions as it may draw there¬ 
from. 

There is no necessity for prolonging this reply by re¬ 
iterating the analysis of this documentary evidence, which 
is discussed at length in defendant’s principal brief. These 
documents not only fail to sustain the conclusion that de¬ 
fendant Dulien was a partner in D & F Ventures but clearly 
establishes that defendant was never a partner. 

Point III of defendant’s principal brief 22 develops the 
error of the trial court in allowing plaintiff 5% of the cost 
of the award on the wholly erroneous conclusion that plain¬ 
tiff was the procuring cause. Supplementing the argument 
there made, the attention of this Court is respectfully di¬ 
rected to the fact that plaintiff’s claim for the reasonable 
value of his legal services to the partnership was pitched 

18 Appendix, p. 149. 

19 Appendix, p. 150-153. 

20 Appendix, p. 155. 

21 Appendix, p. 157. 

22 Defendant’s Principal Brief, p. 10 et seq. 
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entirely on the premise that he was the procuring cause of 
the award. This is manifest from the complaint: 23 

“Par. 1. . . . defendants employed and authorized this 
plaintiff to obtain and conclude an award to them of 
certain railroad equipment being sold by the War As¬ 
sets Administration .... 

Par. 4. The plaintiff has duly performed all the con¬ 
ditions of employment on his part, in obtaining the 
acceptance of defendants ’ bid to said above equipment. 

Par. 5. The plaintiff further alleges that for his 
services there is due and owing the sum of twenty-five 
thousand dollars ($25,000.00) as the value of said serv¬ 
ices as rendered in obtaining said award as aforesaid 
... ”. (Italics supplied) 

Similarly this issue is sharply delineated in the pretrial 
proceedings. 24 The plaintiff says that: 

“he was employed by defendants to obtain for them 
an award of certain railroad equipment being sold by 
the War Assets Administration; that he obtained the 
award for the amount of $164,815.00 and that his serv¬ 
ices are reasonably worth the sum of $25,000.00 ... ”. 
(Italics supplied) 

The tenor of plaintiff’s examination of his expert wit¬ 
nesses on reasonable value adhered precisely to the same 
pattern. See, for example, the testimony of Mr. Walter 
Tobriner, a reputable member of this bar. 25 It will be ob¬ 
served that in plaintiff’s direct examination, he propounded 
a hypothetical question which included, over the objection 
of defendant, an assumed premise that plaintiff was the 
procuring cause of the award. On cross examination the 
witness with commendable candor and frankness readily 
acknowledged that his testimony as to value was grounded 
upon plaintiff’s fallacious hypothesis and upon elimination 

23Plaintiff’s Complaint ; Appendix, pp. 2-3. 

24 Appendix, p. 5. 

25 Direct Examination, Appendix, pp. 60-62; Cross Examination, Appendix, 

pp. 62-66. 
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of the erroneous element withdrew his previous estimate 
of reasonable value of the services allegedly rendered. 

The error into which the court below was thus led by 
plaintiff’s persistence in pleading and trying his case on 
the theory that the value of his services was to be deter¬ 
mined upon the assumed fact that he was the procuring 
cause of the contract brings the case squarely within the 
principle laid down in Kuhn v. Princess Lida of Thurn <& 
Taxis 26 and Hardt, et al. v. Heller Bros . Co In the former 
case counsel had sued for $25,000.00 as representing the 
reasonable value of legal services rendered defendant. 
The trial court sitting without a jury allowed a quantum 
meruit recovery of $8,500.00. In reversing the judgment, 
the Court made this apt observation: 28 

“Counsel at all times are entitled to fair and reason¬ 
able compensation for services performed but, by the 
same token, the compensable services cannot be ex¬ 
tended beyond what was reasonably required. From 
a reading of the record in this case, it is plain that the 
plaintiff throughout the trial below was at great pains 
to magnify the seriousness of the legal problem with 
which he had been concerned in the defendant’s behalf 
and to build up an expenditure of time and effort 
grossly out of proportion to the reasonable require¬ 
ments of the case.” 

In the Hardt case, the plaintiffs, who were certified public 
accountants, sued for $125,000.00 as representing the rea¬ 
sonable value of services rendered the defendant in pre¬ 
paring and obtaining Certificates of Necessity from the 
War Department. The trial court rendered judgment for 
$61,575.00. The Court of Appeals directed a remittitur of 
approximately 75% of the judgment and affirmed after so 
modifying. 

These cases are both conclusive on the proposition that 
an erroneous premise by the trial court for its determina- 

26 H9 F. 2d 704, 3rd CSr., decided May 16, 1941. 

27 171 F. 2d 644, 3rd Cir., decided Nov. 19, 1948. 

28 H9 F. 2d 704 at 708. 
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tion of the reasonable value of professional services justi¬ 
fies intervention and reversal by a reviewing court. We 
respectfully commend them to the Court’s consideration, 
both because of the startling factual parallel with the case 
at bar as well as their exposition of the underlying control¬ 
ling principle of law. 

All of the foregoing only serves to emphasize and under¬ 
line the error of the trial court in adhering to the errone¬ 
ous thesis of “procuring cause” as the basis for its deter¬ 
mination of the reasonable value of plaintiff’s legal serv¬ 
ices. To sustain the conclusion of the court below would 
impinge very closely on the oft declared doctrine proscrib¬ 
ing agreements for compensation for procuring govern¬ 
ment contracts as being against public policy. 29 In addi¬ 
tion it would for the first time place judicial approval on 
a novel and oft decried percentage formula for computing 
the value of legal services rendered by an attorney to his 
client in its contractual relations with the Government. 

All of which is respectfully submitted. 

Irwin Geiger, 

Attorney for Appellant. 


2* Providence Tool Co. v. Samuel Norris, 69 U. S. 45 at 54; 17 L. Ed. 868 
at 870; Burlce v. Child, 88 U.S. 441 at 448; 22 L. Ed. 623 at 624; Executive 
Order 9001, Title II, par. 5 (U. S. Q. A. Title 50, App. Sec. 611) ; Executive 
Order 9519, TT. S. C. A. Title 50, App. 611 at p. 680; Bradley v. American 
Radiator <$■ Standard Sanitary Cory., 159 F. 2d 39 at 40; United States v. 
Paddock, 178 F. 2d 394 at 396; Moffett v. Arabian American Oil Co., 85 F. 
Sop. 174 at 181; affirmed 184 F. 2d 859; cert, denied 95 L. Ed. 683. 
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PETITION FOR RE-HEARING 


Appellee, Roy St. Lewis, brings this Petition for a 
Re-Hearing, of above entitled cause, decided on July 24, 
1952, and states the following grounds therefor: 

This Court seeks to set out certain finding and ob¬ 
viously overlooks important companion findings, wherein 
you state: 

“The District Court, sitting without a jury, gave 
judgment for appellee, after finding explicitly that 
‘although the evidence with respect to ownership and 
membership of D. & F. Ventures is conflicting and 
supports different inferences, the Court holds the 
plaintiff has sustained the burden of proof that said 
joint venture was composed of Fred Friedeberg and 
Louis Dulien, defendants herein named, and such are 
liable’ ” 

This Court at this point disagrees with the Trial Court 
on the basis of a conflict in the evidence and cites as con- 
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elusive proof, as to who composed D. & F. Ventures, an 
alleged agreement, “Ruth J. Friedeberg (wife of Fred 
Friedeberg) and Dulien Steel Products Inc., a Wash¬ 
ington corporation”. This alleged agreement is this 
Court’s basis for finding that the Trial Court erred. Tfie 
record discloses that the trial ended May 18, 1951 and 
that this piece of evidence that this Court now' considers 
so convincing, w'as not offered in the trial until May 28, 
1951, on a Motion for a New Trial, which exhibit w T as not 
identified, w~as not executed, (see original transcript, page 
328), was not testified to by any witnesses appearing 
before the Court. See the record on page 87 winch reads 
as follows: 

“Mr. Geierer: At this time, of the Court please 
I simply will formally offer in evidence. Defendant’s 
Exhibit A, which constitutes an agreement dated— 

“The Court. Well, you mean for what it purports 
to show. 

“Mr. Geiger. Sir? 

“The Court. You mean for what it purports to 
show? 

“Mr. Geiger. For what it purports to show, yes, 
your Honor. 

“The Court. All right. 

Mr. St. Lewis, you may state any objection w'hich 

you have. 

“Mr. St. Lewis. I am not saying anything. 

“The Court. Defendant’s Exhibit A will be re¬ 
ceived, to be weighed with the other evidence in the 
case, and for what it is worth in relation to the 
issues. 

(Defendant’s Exhibit A received in evidence.) 

As I see it, it would make no difference in my 
determination of the case, so Mr. St. Lewis may hand 
up his proposed findings.” 

In connection with this same unidentified exhibit, the 
Trial Court in its lengthy Findings of Fact, made findings 
numbers 9 and 10, winch read as follows: 
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“Findings of Fact” 

“(9) The Court further finds that at no time did 
the defendants Fred Freideberg or Louis 
Dulien advise the plaintiff that he was em¬ 
ployed by Dulien Steel Products, Inc. of 
Washington and Mrs. Ruth Freideberg. 

“(10) The Court further finds that the records of 
War Assets Administration as introduced in 
evidence fail to show any negotiations with 
Dulien Steel Products, Inc. of Washington 
or Mrs. Ruth Freideberg with the War As¬ 
sets Administration in connection with the 
sale of property under consideration.” 

Finding number 13, as made by the Court, alluded to 
the deposition of the defendant, Louis Dulien. In the 
deposition as referred to, no attempt was made by the 
appellant, Dulien, to produce or offer in evidence, this 
exhibit under discussion or identify it in any manner and 
the Trial Court, in treating his testimony, properly made 
the Finding of Fact number 13, which is as follows: 

“(13) Court further finds the testimony of the de¬ 
fendant, Louis Dulien, to be untrue, wherein 
he states, 4 Dulien Steel Products, Inc. of 
Washington, was a partner in D. & F. Ven¬ 
tures. J The sworn statement of the Secre¬ 
tary of State of Washington, under seal of the 
State, certifies the name Dulien Steel Prod¬ 
ucts, Inc. of Washington, was not in existence 
until March 1951.” 

Finding number 17 was made in furtherance of this 
particular exhibit, which reads as follows: 

“(17) Court further finds the defendant, Louis 
Dulien has failed in his attempt to prove D. 
& F. Ventures was composed of Dulien Steel 
Products, Inc. of Washington and Mrs. Ruth 
Freideberg.” 

Thus the Court made finding number 18: 
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“(18) Court further finds that although the evidence 
with respect to ownership and membership of 
D. & F. Ventures is conflicting and supports 
different inferences, the Court holds the plain¬ 
tiff has sustained the burden of proof that 
said joint adventure was composed of Fred 
Freideberg and Louis Dulien, defendants here¬ 
in named, and as such are liable”. 

which this Court, at the outset, construes apparently to 
be casting some doubt in the mind of the Court, which is 
the only finding that this Court has seen fit to quote 
from. 

The plaintiff (appellee) in the Court below, could have 
with ease, caused a petition to be filed against “Ruth J. 
Freideberg (wife of Fred Freideberg) and Dulien Steel 
Products, Inc. of Washington.’’ The exhibits in the form 
of letters from Louis Dulien and the testimony of the 
appellee, show Louis Dulien, President of Dulien Steel 
Products, Inc. of Washington; Dulien Steel Products, Inc. 
of Illinois; Dulien Steel Products, Inc. of California, as 
well as many more supposed-to-be legal entities. 

This Court cites the case of Pleasants v. Pant, 89 U. S. 
116, as an authority for its conclusions in the matter 
under discussion, of a conflict in testimony. This citation 
and the one of Thompson v. First National Bamk, 111 
U. S. 529, are the only two cases cited, which cases from 
the examination of the briefs as filed, were not cited to 
this Court in writing or orally by the appellant and are 
not the facts in this case. 

Rule 52(a) seems to have been disregarded; at least it 
is not set out anywhere in the Opinion of the Court and 
in the opinion of the appellee, the action of this Court is 
a violation of Rule 52, Federal Rules of Civil Procedure, 
wdiich provides, among other things: 

“Findings of Fact shall not be set aside unless clear¬ 
ly erroneous and due regard shall be given to the 
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opportunity of the Trial Court to judge of the credi¬ 
bility of the witnesses.” 

This rule has been passed upon by the Supreme Court 
of the United States recently in two instances and as 
stated by Mr. Justice Jackson, in the United States v. 
Yellov: Cab, et al., 336 U. S. 338-341: 

“Findings as to the design, motive and intent with 
which men act depend peculiarly upon the credit 
given to witnesses by those who see and hear them. 
• # • Such a choice between two permissible views 
of the weight of evidence, is not ‘clearly erroneous.’ ” 

This Court does not take the view of the Supreme Court 
of the United States, wherein as stated by Mr. Justice 
Douglas, in United States v. Real Estate Boards, et al., 
339 U. S. 485-495: 

“It is not enough that we might give the facts 
another construction, resolve the ambiguities differ¬ 
ently, and find a more sinister cast to action which 
the District Court apparently deemed innocent, (cit¬ 
ing cases) * * *. We are not given those choices, 
because our mandate is not to set aside findings of 
fact ‘unless clearly erroneous.’ ” 

This same rule of law is set out in Graver Mfg . Co. v. 
Linde Co., 339 U. S. 594-605, wherein it is stated: 

“It is not for this Court to even essay an independent 
evaluation of this evidence. This is the function of 
the Trial Court.” 

The Findings of Fact by the Court below should not 
be disturbed on appeal simply because the evidence is 
conflicting and the credibility of witnesses disregarded 
also. 

The functions of this Court is to review the findings of 
the lower Court and not pass upon the evidence de novo. 
This Court’s findings in several instances treats not Rule 
52(a) in its entirety. You treat your Findings of Facts 
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contrary to the rule and contrary to the Trial Judge, 
whose findings were not entirely upon a deposition and 
an unverified, unidentified copy of a supposed-to-be agree¬ 
ment between Dulien Steel Company, Inc. of Washington 
and Ruth Friedeberg. This Court disregards the rule 
under discussion when it fails to recognize the fact the 
District Judge had before him the witnesses; in which 
the element of credibility was involved as against Louis 
Dulien, who saw fit not to appear before the Court for 
examination or cross examination. 

A finding of this Court made from a deposition as 
compared to a finding made by the Trial Court who had 
the opportunity to pass upon the element of credibility 
as called for by the rule. 

In Cl-eo Syrup Corp . v. Coca-Cola (CCA 8th) 139 Fed. 
(2d) 416, Judge Sanborn said: 

“In a non-jurv case, this Court may not set aside a 
finding of fact of a trial court unless there is no 
substantial evidence to sustain it # * 

Judge Letts’ findings were completely responsive to 
the issues and fairly present the ultimate facts. The 
question is not whether as a Judge of this Court, you 
would have viewed the facts differently if you had been 
the trier of the case; that does not entitle this Court to 
reverse a District Judge. To overthrow such findings, 
if Rule 52(a) adds up, there must be more than a mere 
difference in personal judgment, even to disregarding the 
Trial Court’s appraisal of the witnesses’ credibility and 
that factor is involved in this rule. 

Credibility is involved at all times and the Trial Court 
has a decided advantage as Rule 52(a) recognizes and if 
one has never experienced this, it should be indulged in. 
Another factor is the reliability of the trier of the facts. 
The reputation and standing of the Trial Judge should 
always be considered. 
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Judge Sanborn, in Noland v. Buffalo Ins. Co. (CCA 8th 
1950) 181 Fed. (2d) 735: 

“* * * Courts should be slow to impute to Trial 
Courts a disregard of their duties and responsibili¬ 
ties or a want of diligence or perspicacity in evaluat¬ 
ing the credibility of witnesses and the weight of 
evidence.” 

It was to be expected that D. & F. Ventures expected 
the appellee to be paid, see exhibits and read the testi¬ 
mony, but this Court’s opinion takes a different view. 

The Trial Judge, as his seasoned judgment determined, 
held the appellant, Dulien, had not told the truth in his 
deposition. (Findings of Fact 13-17-18). This was all as 
the result of a careful study of evidence which he might 
reasonably believe and believing, might reasonably use 
as his basis for drawing interences as he did. 

Judge Chase, in Orris v. Higgins , 180 Fed. (2d) 537 
stated : 

“This is a typical instance for application of Civil 
Rule 52(a). Though trial judges may at times be 
mistaken as to facts, appellate judges are not always 
omniscient.” 

This Court, by upsetting the Trial Court, states Dulien 
not the real party at interest and somebody else should 
be sued. Was there a joint venture? An all inclusive 
definition is very difficult, but a joint venture can be 
aptly stated as “an association of persons to carry out 
a single enterprise for profit.” None of these elements 
are lacking. This Court cannot rightfully say from the 
sworn testimony of the plaintiff and the many exhibits 
as offered in evidence, that he was dealing with the Dulien 
Steel Co. Inc. of Washington and Ruth Friedeberg. Yet 
the appellant, neither by deposition or in person, exhibited 
to the Trial Court, the testimony of Ruth Friedeberg; the 
testimony of the notary wiio was supposed to have taken 
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the acknowledgment; the testimony of the attorney who 
was supposed to have prepared the purported agreement; 
or were they afraid of testimony of that nature? Did the 
appellant, Dulien, appear before the Trial Court as did 
the appellee? Did not the Trial Court have the oppor¬ 
tunity to view the appellee and hear him testify under 
oath at length and thereby was enabled to pass upon 
the crebility of the witness? As against this positive 
testimony of the plaintiff, the Trial Court had before it 
a deposition and later an unidentified, unsigned, sup- 
posed-to-be agreement and in turn the Trial Court found 
the supposed-to-be agreement false. Said finding was jus¬ 
tified as shown by exhibit 26; the Dulien Steel Co. of 
Washington was not such a corporation in 1947, as Dulien 
testified to in his deposition. 

Rule 52 has been made meaningless: some Courts are 
inclined to use it as a rule of confusion and convenience; 
disregard it when a different result is desired from that 
of the trier of the facts. 

Was Louis Dulien acting in good faith when during 
all of his telephoning and writing he failed to notify the 
appellee that the appellee was to look to only Ruth 
Friedeberg and Dulien Steel Co. of Washington for his 
compensation? Was Louis Dulien’s interest in this mat¬ 
ter only platonic? No Trial Court could be so naive. The 
Trial Court’s findings cannot be said to be against the 
clear weight of the evidence. As the Trial Court stated 
on page 83 of the Record: 

“Opinion of the Court.” 

“The Court. The Court has listened with much care 
to the evidence as it has come in, and 
is convinced from the evidence that the 
defendant Dulien and Friedeberg were 
operating, at least as to this trans¬ 
action, as the D. & F. Ventures. 
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‘Accordingly, the Court finds that Mr. 
St. Lewis, the plaintiff, is entitled to 
reasonable compensation for his serv¬ 
ices. 

‘The Court thinks that Dulien must be 
regarded as a member of the D. & F. 
Ventures in the evidence which has been 
heard, and it is somewhat a matter of 
circumstances, but the Court thinks it 
becomes more conclusive when you view 
his letters and in other ways appraise 
the interest which Dulien had in the 
transaction. 

‘So the Court thinks that in Number 4, 
the second line, after the word “em¬ 
ployed”, it would be better to insert “by 
Fred Friedeberg for D. & F. Ventures.” 
In other words, as it is now written, 
it would be entirely consistent with the 
position of the defense that he was em¬ 
ployed only by Fred Friedeberg. 

“Mr. St. Lewis: Your Honor is correct. 

“The Court. So, I think that should be clarified. 

‘Number 8, in my opinion, doesn’t go 
quite far enough. It indicates that there 
is substantial evidence supporting the 
Plaintiff’s cause of action. The Court 
thinks that should also show that where 
there is supporting evidence, the Court 
finds from a preponderance thereof that 
the burden of proof has been carried.” 

Who was acting in good faith in performance of serv¬ 
ices, the plaintiff, member of the Bar of this Court or 
Louis Dulien whose earlv letters were “Dear Mr. St. 
Lewis” and he then shifts, after a dispute is in his mind, 
to “Dear Sir”. How lax could a Trial Court be not to 
notice and observe all these things; not to say a de¬ 
pendent factor upon the credibility of the witness also? 

Appellee’s exhibits numbers 14 and 15, to which the 
appellant had no objection, are sufficient in themselves 
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without anything else to give this Court a justification 
for stating that the Trial Court’s findings were not 
against the clear weight of the evidence. Whereas exhibit 
16, shows a suggested settlement of $2,500.00 was fair; 
then see Dulien’s letter of May 6, 1948 (exhibit 17). No¬ 
where is it stated that Dulien Steel Co. of Washington 
or Ruth Friedeberg -were passing upon any matters with 
the plaintiff; then the only evidence of the appellant, the 
deposition of Dulien, December 1950. 

This Court in the past, has many times held that 
where there is evidence reasonably tending to prove the 
essential facts and in the case either directly or indirectly, 
or by permissible inferences, it is sufficient to sustain a 
verdict and judgment based thereon. Can it be said by 
this Court that the exhibit relied upon principally in re¬ 
versing the Trial Court, to wit, the unidentified, pur¬ 
ported agreement, was conclusive to this purpose, a pur¬ 
pose to avoid a just debt, avoid payment for legal services 
well done, as found by the Trial Court? 

This Court at no point agrees with the Trial Court that 
the appellee rendered legal services to D. & F. Ventures 
and as such was entitled to reasonable compensation. Ap¬ 
pellee could have amended the complaint after the deposi¬ 
tion was given by Louis Dulien, to include Dulien Steel 
Co. Inc. of Washington and Ruth Friedeberg, making 
said parties defendants and asked the right to relief in 
the alternative, but the facts as testified to with all exhibits 
as introduced by the appellant would not justify such 
action. 

This Court states: 

“But Friedeberg’s reported statements were inadmis¬ 
sible against Dulien to show* that the t-wo of them 
were partners and liable jointly for debts incurred 
by Friedeberg— * * 
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reported statements were the sworn testimony of the 
appellant, of his presence in person in Honolulu with 
Fred Friedeberg, and the statements of Friedeberg who 
died approximately two years after the suit was filed. 

This Court overlooks the rule of law as applicable 
herein, which is set out in 31 C.J.S. (1941) Evidence Sec. 
365—Partners a. In General: 

“As a result of the agency arising out of the relation 
of partnership, the admissions of one partner or 
joint contractor, as a matter of fact, are ordinarily 
competent against all other partners or joint con¬ 
tractors, provided they are made within the scope of 
the partnership business, as appears infra subdivision 
b of this section. The admissibility of statements 
otherwise competent is not affected by the fact that 
declarant has since died or ceased to be a member of 
the firm , or that the person to whom the declaration 
was made 'was not a member of the firm; but state¬ 
ments made before declarant became a partner are 
not admissible/ 7 

If this Court sees fit to disagree with the Findings of 
Fact by the District Judge, this case at least should be 
remanded for a new trial and not issue a mandate based 
on the facts as found set out herein. 

In consideration of the foregoing, this appellee respect¬ 
fully submits this Petition for Re-Hearing in the above 
entitled cause. 


Roy St. Lewis, pro se . 
Attorney for AppeUee 
National Press Bldg. 
Washington, D. C. 
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CERTIFICATION OF COUNSEL: 

The undersigned, as attorney pro se for Appellee, 
hereby certifies that the foregoing Petition for a Re- 
Hearing is presented in good faith and not for delay. 

Roy St. Lewis, pro se. 
Attorney for Appellee 


CERTIFICATE OF SERVICE: 

Service ofthe above Petition for a Re-Hearing is made 
this 18th day of August, 1952, by the undersigned, per¬ 
sonally mailing a true copy of the same by first-class mail, 
post prepaid to Irwin Geiger, Attorney for Appellant, 
Tower Building, Washington, D. C. 


Roy St. Lewis 



IN THE 


United States Court of Appeals 
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No. 11,163 4 


V 

LOUIS DULIEN, Appellant, 
v. 

ROY ST. LEWIS, Appellee. 


ANSWER OF APPELLANT TO APPELLEE’S 
PETITION FOR REHEARING 


The petition for rehearing is in essence a condensation 
of appellee’s main brief. Nothing is presented which has 
not been heretofore urged at length by appellee. It falls 
far short of the mandatory requirements of Rule 26 of this 
Court directing that “It must briefly and distinctly state 
its grounds . . . ”. 

The cases cited in the petition for rehearing for the ap¬ 
parent purpose of “instructing” this Honorable Court as 
to its duties and responsibilities under Rule 52 significantly 
omit any reference to the controlling case of Dollar et al. 
v. Land, 184 F. 2d 245 at 248 (cited at page 5 of Appellant’s 
Reply Brief). In that case this Court adopted the language 
of the United States Supreme Court in United- States v. 
United Gypsum Co., 33 U. S. 364, 92 L. Ed. 746 at 765, as 
* ‘ the rule by which we are guided in our examination of the 
findings of the trial court . . . ”. By thus ignoring the con- 
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trolling cases and resorting to inept and misleading cita¬ 
tions (see for example the quotation from Orvis v. Higgins 
at page 7 of the petition for rehearing, which omits to 
identify the language as a quotation from a dissenting 
opinion), appellee presents a wholly erroneous concept of 
the conclusive sanctity of findings of fact on appeal which 
is squarely contrary to law. 

There is no merit in the petition for rehearing and it 
should be denied. 

All of which is respectfully submitted. 

Irwin Geiger, 

Attorney for Appellant. 






